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CONTRACT FORM

	

	Contract Reference
	
	

	


	

	Date of this Contract
	
	

	


	

	Between               the Principal
	
	

	

	And                    the Contractor
	
	

	
	of 


	ACN 
	

	
	
	ABN 
	

	
	

	Registered Building Practitioner Details 
	

	Category
	
	Number
	
	

	


EXECUTION PAGE
Executed as a deed
	Execution

	THE CONTRACTOR Signed, signed and delivered by a duly authorised Officer for and on behalf of the Contractor in the presence of the Witness

	
	
	

	
	Signatory
	Witness
	

	
	
	

	
	Name of Signatory
	Name of Witness
	

	
	
	

	
	Date of Signing
	


	THE PRINCIPAL Signed, sealed and delivered by a duly authorised Officer for and on behalf of the Principal in the presence of the Witness

	
	
	

	
	Signatory
	Witness
	

	
	
	

	
	Name of Signatory
	Name of Witness
	

	
	
	

	
	Date of Signing
	

	


ANNEXURE

	Item
	Cl.
	
	

	1. 
	1
	Works:
[Insert a brief description of the Works]
	The Works are defined and if no description is inserted the Works will be in accordance with the Contract Documents.

	2. 
	1
	Site address and description:
	

	3. 
	1
	Contract Documents:
[Insert a brief and accurate description of each of the documents in accordance with which the Works must be undertaken.  If relevant, insert an order of precedence]
	This Document



	4. 
	1
	Contract Sum
	(a) where the Principal accepted a lump sum, $[Insert];

(b) where the Principal accepted a Schedule of Rates, the amount calculated by multiplying the quantity of work carried out which is covered by the Schedule of Rates by the rate or price in the Schedule of Rates for that work; or

(c) where the Principal accepted a lump sum and Schedule of Rates, the aggregate of the sums referred to in paragraphs (a) and (b),
none of which is, unless elsewhere stated, subject to rise and fall in costs.

	5. 
	1
	Principal’s Representative:
	

	6. 
	35
	Principal’s Details:
[Guidance Note: The email address included should be a project or general email address rather than an individual's email address to avoid situations where someone may be on leave or leave the organisation etc.]
	Address
	

	7. 
	
	
	Telephone Number
	

	8. 
	
	
	Email
	

	9. 
	1
	Superintendent:
	

	10. 
	35
	Superintendent’s Details:
[Guidance Note: The email address included should be a project or general email address rather than an individual's email address to avoid situations where someone may be on leave or leave the organisation etc.]
	Address
	

	11. 
	
	
	Telephone Number
	

	12. 
	
	
	Email
	

	13. 
	35
	Contractor’s Details:
	Address
	

	14. 
	
	
	Telephone Number
	

	15. 
	
	
	Email
	

	16. 
	4(b)
	Site access:
	If no date is stated, the date will be the Date of this Contract.

	17. 
	1
	Date for Practical Completion:
	This must be an actual date and not a reference to a tender submission or tender documentation.

	18. 
	1
	Delaying Events – Additional: 

[Identify any additional events that will give rise to a right to an extension of time (refer to the definition of ‘Delaying Event’ and clause 11)]
	If no events are identified there are no such additional events.

	19. 
	1 & 8
	Latent Conditions - Does clause 8 apply?

Conditions excluded from Latent Conditions:
	Yes  
No  
If nothing stated, clause 8 does not apply.
……………………………………..
If nothing stated, there are no conditions excluded.

	20. 
	1 & 13
	Defects Liability Period:
	If no period is stated, the period is 12 months.

	21. 
	26(a)
	Rate of Liquidated Damages:
	$……………………………………………per day

If no amount is stated, the damages for late completion are determined in accordance with general principles of law.

	22. 
	26(f)
	Limit on liquidated damages: Does clause 26(f) apply?
	Yes  
No  
If nothing stated, 'No' applies.
……………………………………..
If nothing stated, 10% of the Contract Sum.

	23. 
	1
	Delay in achieving Practical Completion which will be a Performance Default:
	

	24. 
	17
	Principal Contractor – Appointment: 
	Yes  
No  
Tick the relevant box depending on whether or not the Contractor is appointed as Principal Contractor

	25. 
	21
	Construction Risk Insurance Alternative:
	1 2 

Tick the alternative 1 for Contractor Insurance and 2 for Principal Insurance - If no alternative is ticked the alternative is ‘1’.

	26. 
	
	If Construction Risk Alternative 2:  

Excess: 
	……………………………………..

	27. 
	21
	Public Liability Insurance Alternative:
	1 2 

Tick the alternative 1 for Contractor Insurance and 2 for Principal Insurance - If no alternative is ticked the alternative is ‘1’.

	28. 
	
	If Public Liability Alternative 1:

The amount of Public Liability cover required: 

If Public Liability Alternative 2:

Excess: 
	……………………………………..

………………………………………

	29. 
	21.4
	Professional Indemnity Insurance:
The amount of Professional Indemnity cover required:
[This only applies if clause 21.4 applies]

Period for maintenance of Professional Indemnity Insurance:
	……………………………………..
If no amount is stated $5,000,000
……………………………………..
If no period is stated, 11 years.

	30. 
	22(b)
	Payment stages/time:
	

	31. 
	22
& 25
	Retention amount:
	If no amount is stated the amount is 5% of the initial Contract Sum.

	32. 
	22(k)(v)
	Authorised nominating authority:
	If nothing is stated, such entity authorised pursuant to the Security of Payment Act.

	33. 
	25
	Security:
	

	34. 
	25
	Interest:
	……………………………………………% per annum

If no amount is stated the amount is the amount prescribed pursuant to the Penalty Interest Rates Act (1983) (Vic).

	35. 
	18.1
	Intellectual Property Rights:
	1 2 
Tick the alternative 1 for Licence and 2 for Ownership - If no alternative is ticked the alternative is ‘2’.

	36. 
	Not used
	Not used
	Not used 

	37. 
	Not used
	Not used
	Not used 

	38. 
	1 & 23
	Schedule of Rates:
	

	39. 
	23(b)(iii)
	Limits of accuracy for quantities in Schedule of Rates:
	Upper limit:

If nothing stated, 115%.
Lower limit:

If nothing stated, 85%.

	40. 
	24
	Rates and prices for valuation:
	

	41. 
	29(c)
	Person responsible for nominating mediator
	If nothing stated, by the Resolution Institute.

	42. 
	29(c)
	Rules for mediation
	If nothing stated, the Resolution Institute Mediation Rules.

	43. 
	39.2
	Information to be included in Regular Performance Reports:
	

	44. 
	39.3(a)
	Threshold for Shared Performance Reporting:
	$500,000
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DEFINITIONS AND INTERPRETATION
1. DEFINITIONS
In this Contract:
Annexure means an annexure to this Contract.
Business Day means a day on which trading banks are open for general banking business in Melbourne, Victoria not including a Saturday or Sunday.

Code of Conduct includes:

(a) the Code of Conduct for Victorian Public Sector Employees 2015 (as amended from time to time) issued by the Victorian Public Sector Standards Commissioner pursuant to section 61 of the Public Administration Act 2004 (Vic); and;

(b) any other "Code of Conduct" which is included in or referred to in the Contract Documents,

Certificate of Practical Completion has the meaning given in clause 12(d).
Code of Practice means a code of practice as defined in, and approved under, the Privacy and Data Protection Act 2014 (Vic).
Cladding Guideline means the guideline titled "Minister’s Guideline MG-14: Issue of building permits where building work involves the use of certain cladding products" issued pursuant to section 188(1)(c) of the Building Act 1993 (Vic) on 13 March 2018, as amended or replaced from time to time.
Contract means this document, the Contract Form, the Annexure and the Contract Documents.

Contract Documents means the documents described as such in Item 3.
Contract Form means the Contract Form forming part of the Contract.

Contract Management Plan means each of the plans to be prepared, provided and updated in accordance with the Contract Documents.
Contractor means the person bound to execute the work under the Contract and named in the Contract Form as such.

Contractor's Records has the meaning given in clause 39.1.

Contract Risks has the meaning given in clause 3(d).

Contract Sum means the amount set out in Item 4 as adjusted (if at all) under this Contract. 
Contract Undertakings has the meaning given in clause 3(b).

Date for Practical Completion means the date for Practical Completion stated in Item 11, as adjusted (if at all) under this Contract.
Date of this Contract means the earlier of the date of acceptance by the Principal of any offer from the Contractor to carry out the work under the Contract, including by issuing a Letter of Acceptance or an instruction to commence work, or the date upon which this Contract was executed by the Contractor and the Principal.

Day means calendar day.

Defect means any work or material that is not in accordance with this Contract, any work or material which is required to be performed or provided as part of the work under the Contract that has not been performed or supplied, or any damage to the Works for which the Contractor is responsible under clause 15.

Defects Liability Period means the period commencing in accordance with clause 13 and ending at the expiration after the period described as such in Item 14.

Delaying Event means one of:

(a) a breach of contract by the Principal;

(b) delay caused by an act or omission of the Principal, the Superintendent, an employee, consultant or agent of the Principal or Superintendent except to the extent such delay has been caused by such party exercising a right in accordance with this Contract;

(c) if clause 8 applies, a Latent Condition;

(d) unless a direction is given under clause 6(e)(ii) and the Contractor is responsible for the non-conformance, a Variation;

(e) a suspension of the work under the Contract directed by the Principal, except where the suspension is due to an act or omission of the Contractor or any of its subcontractors; or

(f) a cause described in Item 12.

Design has the meaning given in clause 6(a)(i).
Direction includes agreement, approval, authorisation, certificate, decision, demand, determination, explanation, instruction, notice, order, permission, rejection, request or requirement.

Dispute means any dispute or difference that is in any way connected with, or arises out of or in relation to this Contract (including the interpretation or termination of this Contract) or the Works, whether that dispute arises before or after the ending of this Contract.
Environmental Management Plan means the Contract Management Plan of that name.
Excepted Risks means any one of:

(a) any negligent act or omission of the Principal, the Superintendent or the employees, consultants or agents of the Principal;

(b) war, invasion, act of foreign enemies, hostilities (whether war is declared or not), civil war, rebellion, revolution, insurrection or military or usurped powers, martial law or confiscation by order of any government or public authority; or

(c) ionising radiations or contamination by radioactivity from any nuclear fuel or from any nuclear waste from the combustion of nuclear fuel not caused by the Contractor or any subcontractor or any of their employees or agents.

Final Certificate means a Final Certificate issued by the Superintendent in accordance with clause 14.
GST means GST within the meaning of the GST Legislation.
GST Legislation means A New Tax System (Goods and Services Tax) Act 1999 (Cth) and any related Act imposing such tax or legislation that is enacted to validate, recapture or recoup such tax.
Health and Safety Management Plan means the Contract Management Plan of that name.
Industrial Requirements means any requirement relating to industrial relations (whether legislative or merely reflective of good industrial practice), including any requirement, obligation or prohibition arising under:

(a) the Accident Compensation Act (1985) (Vic);

(b) the Construction Industry Long Service Leave Act (1997) (Vic);

(c) any Code of Conduct;

(d) any Compliance Code issued from time to time pursuant to the OH&S Law;

(e) any site agreement relevant to or applicable to the Site; and

(f) any "Enterprise Bargaining Agreement" executed between the Contractor and any relevant union.

Information Documents means any document or information issued or made available on, before or after the Date of this Contract to the Contractor in respect of the work under the Contract which is marked, called or otherwise described as an "Information Document" or has been provided for that purpose, other than any information, data or document which:

(a) the Principal is obliged by the terms of this Contract to provide to the Contractor; and 
(b) the Contractor is expressly obliged by the terms of this Contract to rely on.
Information Privacy Principles means the principles so identified and set out in the Privacy and Data Protection Act 2014 (Vic).
Input Data has the meaning given in clause 18.3(a)(i).
Intellectual Property Rights means any patent, registered design, trademark or name, copyright or other protected right.
Item means an item in the Annexure.
Latent Conditions:

(a) means physical conditions on the Site or its surroundings, including artificial things but excluding weather conditions, which differ materially from the physical conditions which should reasonably have been anticipated by an experienced, prudent and competent contractor engaged in respect of works of a similar nature to the Works if it had done those things such a contractor should reasonably have done in preparing its tender; or
(b) are any other conditions which the Contract specifies to be Latent Conditions,
but do not include the conditions identified in Item 13.

Legislative Requirements includes:

(a) all Acts, Ordinances, regulations, by-laws, orders, awards and proclamations of the Commonwealth and the State or Territory in which the work under the Contract or any part thereof is being carried out;

(b) certificates, licences, consents, permits, approvals and requirements of organisations having jurisdiction in connection with the carrying out of the work under the Contract; and 

(c) fees and charges payable in connection with the foregoing.

Occupational Health and Safety Coordination Plan means the Contract Management Plan of that name.
OH&S Law means all laws in connection with occupational health and safety including the Occupational Health & Safety Act (2004) (Vic),the Occupational Health & Safety Regulations (2017)(Vic) and all other applicable occupational health and safety legislation, regulations, rules, codes of practice, guidelines and advisory standards applicable to the work under the Contract as amended from time to time.
Performance Default means a circumstance where:
(a) the Contractor:

(i) commits a substantial breach of this Contract;

(ii) refuses or fails to comply with any Direction issued or purported to be issued under the Contract; 
(iii) commits a Termination Default; or

(iv) without limitation to (i), fails to comply with clause 39;

(b) if, at any time after the date of commencement of the work under the Contract, the Principal forms the view (acting reasonably) that the Contractor will not be able to achieve Practical Completion by the date which is the number days set out in Item 17 after the Date for Practical Completion.

Personal Information means information or an opinion (including information or an opinion forming part of a database) that is recorded in any form and whether true or not, about an individual whose identity is apparent, or can reasonably be ascertained, from the information or opinion.
Practical Completion means that stage in the execution of the work under the Contract when:

(a) the Works are complete except for minor omissions and minor Defects which do not prevent the Works from being reasonably capable of being used for their intended purpose;

(b) those tests which are required by this Contract to be carried out and passed before the Works reach Practical Completion, have been carried out and passed;

(c) the Contractor has delivered to the Principal the following:

(i) all original warranties;

(ii) all notices, permits, approvals and certificates required to be obtained from relevant authorities;

(iii) documents and other information required under this Contract which, in the opinion of the Superintendent, are essential for the use, operation and maintenance of the Works; and

(iv) where required by the Contract Documents, as-built drawings of the Works; and
(d) the Contractor has:

(i) thoroughly cleaned the Site and the Works;

(ii) connected or reconnected all services relevant to the Works; and

(iii) complied with all relevant aspects of any quality management system for the work under the Contract, including having undertaken all final inspections and testing of the work under the Contract.

Principal means the party described as such in the Contract Form.
Principal Contractor has the meaning given in clause 17(b).
Principal's Policies and Procedures means all policies and procedures issued by the Principal, State of Victoria, a government department or a municipal, public or statutory authority which are either:

(a) publicly available; or
(b) provided to the Contractor by or on behalf of the Principal. 
Principal’s Representative means the person described as such in Item 5 or the person otherwise appointed by the Principal from time to time.

Regular Performance Reports has the meaning given in clause 39.2(a).
Relief means the payment of money, an extension to the Date for Practical Completion, some other relief from the obligations otherwise arising under this Contract, or damages for breach of contract or negligence.

Schedule of Rates means the schedule (if any) set out or specified in Item 30, containing rates and prices to be used for the purpose of calculating the Contract Sum. 
Security has the meaning given in clause 25(a).
Security of Payment Act means the Building and Construction Industry Security of Payment Act (2002) (Vic).

Shared Reporting Contract has the meaning given in clause 39.3(a).

Shared Reporting Information has the meaning given in clause 39.2(b)(ii). 

Shared Reporting Process has the meaning given in clause 39.3(b).

Shared Reporting Regime means the regime set out in clauses 39.2(b) and 39.3.
Site means the area described in Item 2.
Standards means:

(a) the standards published by Standards Australia, as amended from time to time; and
(b) any standard, code, guideline, specification, rule, policy, procedure, directive, circular or practice referred to in the Contract Documents,

but does not include any Legislative Requirements.
Subcontractor means any subcontractor engaged by the Contractor to perform the work under the Contract or any part of the work under the Contract.

Superintendent means the person described as such in Item 7 or otherwise the person appointed as such by the Principal from time to time.

Termination Default means a circumstance where the Contractor:

(a) being an individual, commits an act of bankruptcy, has a bankruptcy petition presented against it or is made bankrupt; or

(b) being a company, is placed under official management, has a receiver, liquidator or administrator appointed to it or has a winding up order made in respect of it; or

(c) has its registration under the Building Act (1993) (Vic) cancelled or suspended; or

(d) fails to respond (in accordance with this Contract) to a notice to show cause upon the occurrence of a Performance Default. 

Variation means any:

(a) change to the Works;

(b) increase, decrease, omission or addition to any part of, or all of the work under the Contract; or
(c) change in the character or quality of any material or work or of anything described in the Contract Documents.
work under the Contract means the work which the Contractor is or may be required to execute under the Contract and includes Variations, remedial work, constructional plant and temporary work under the Contract.

Works means the whole of the work to be executed in accordance with the Contract, including Variations provided for by the Contract, which by the Contract is to be handed over to the Principal.

2. iNTERPRETATION

Unless the context requires otherwise:

(a) headings and subheadings are for convenience only and do not affect interpretation;

(b) words in the singular include the plural and words in the plural include the singular and words denoting a gender include every gender; 

(c) a reference to a person includes any other entity recognised by law and vice versa;
(d) a party includes the party's executives, administrators, successors and permitted assigns;

(e) a reference to days means calendar days and a reference to time means the time in Melbourne, Victoria;
(f) time for doing any act or thing under the Contract will, if it ends on a day other than a Business Day, be deemed to end on the day next following which is a Business Day;

(g) a reference to dollars or $ means Australian dollars and all amounts payable under this Contract are payable in Australian dollars;

(h) a reference to a statute, ordinance, code or other law includes subordinate legislation, consolidations, amendments, re-enactments, and replacements of it;

(i) a reference to "include", "including" or "includes" (or any derivative of these words) are not words of limitation; and

(j) no rule of construction applies to the disadvantage of one party on the basis that that party put forward or drafted the Contract or any provision of it.

PRIMARY OBLIGATIONS

3. CONTRACTOR’S PRIMARY OBLIGATIONS, RISKS AND INDEMNITIES
(a) The Contractor must:

(i) execute and complete the work under the Contract in accordance with the Contract Documents and so that at Practical Completion they meet all purposes and requirements set out in the Contract Documents for the Works; and
(ii) comply with all Legislative Requirements, all Industrial Requirements, all Standards and all of the Principal's Policies and Procedures in connection with the carrying out of the work under the Contract.
(b) The Contractor acknowledges and agrees that in performing its obligations under this Contract, the Contractor:

(i) will at all times be suitably qualified and experienced, and will exercise due skill, care and diligence in the execution and completion of the work under the Contract and will provide such evidence of this at its own expense if requested by the Superintendent;

(ii) has, and it will be deemed to have done everything that would be expected of an experienced, prudent and competent contractor engaged in respect of works of a similar nature to the Works in:

(A) taking into account all of the Contract Risks and the costs of bearing those risks;
(B) informing itself as to all matters which might impact on the Contract Risks; and

(C) ensuring that the construction program contains sufficient flexibility to allow the Contractor to achieve Practical Completion by the Date for Practical Completion if any of the Contract Risks eventuate;

(iii) has made proper allowance in the Contract Sum for:

(A) all matters contained in or capable of inference from this Contract;
(B) all matters which might impact upon the Contractor’s ability to complete the work under the Contract or to complete the work within any particular time, cost or quality constraints; and

(C) the Contract Risks;

(iv) except as expressly provided for in this Contract, is not entitled to any adjustment in the Contract Sum or to additional payment under this Contract or arising out of or in connection with the Works or the meeting of its obligations under this Contract;

(v) the Contract Sum and any rates, costs or prices included in this Contract are not subject to adjustment for rise and fall for any reason, even where there is an extension of time to the Date for Practical Completion;

(vi) has, or will be able to, obtain all the necessary consents, permits or authorities necessary in order for the Contractor to carry out the work under the Contract;

(vii) has not relied on any Information Documents, or the accuracy, adequacy, suitability or completeness of any Information Documents, provided by the Principal for the purposes of entering into this Contract;

(viii) has entered into this Contract based on its own investigations, interpretations, deductions, information and determinations;
(ix) acknowledges and agrees that the Principal did not and does not warrant, guarantee or make any representation about the accuracy, adequacy, suitability or completeness of the Information Documents;

(x) has carefully examined the Contract Documents and there are no ambiguities or discrepancies in the Contract Documents;

(xi) without limitation to clause 18, owns (or is otherwise entitled to use) the copyright or other intellectual property in relation to the Works and meet its obligations under this Contract in respect of the intellectual property;
(xii) is not insolvent within the meaning of section 95A of the Corporations Act (2001) (Cth) or otherwise and there is no unfulfilled or unsatisfied judgment or Court order outstanding against the Contractor;

(xiii) in the offer by the Contractor, in any interview or discussion leading up the entering of this Contract or in response to any request from the Principal, has provided accurate and complete information and has not provided any false, inaccurate or misleading information or failed to provide any material information relevant to the Contractor’s ability to carry out the work under the Contract; and

(xiv) will comply fully with all of its obligations under this Contract,

(Contract Undertakings).

(c) Each Contract Undertaking must be given full effect in its own right.  No individual Contract Undertaking will be read down by reason of the existence, or absence of any other Contract Undertaking.

(d) The Contractor accepts the following risks associated with, or arising in relation to, the carrying out of the work under the Contract (whether ascertainable or not):

(i) all Industrial Requirements;
(ii) all delays, cost increases, re-execution of work or modification of the methodology for the carrying out of the work under the Contract caused by:

(A) adverse Site or weather conditions;
(B) access to and from the Site;
(C) subject to clause 8 (if it applies), the physical conditions and characteristics on, in, under or over or at or in the vicinity of, the Site (including artificial things, sub-surface, latent conditions or hidden defects and asbestos, contamination or other hazardous materials of any kind) and its surroundings;
(D) the work under the Contract progressing at a rate different than may have been anticipated by the Contractor; or

(E) the availability and occupation of part of the work under the Contract as described in this Contract; and

(iii) the availability of labour or materials necessary for the carrying out of the work under the Contract,

(Contract Risks).
(e) Except to the extent that it arises from an Excepted Risk, the Contractor indemnifies the Principal, and will keep the Principal indemnified, against all loss, damage, cost or expense suffered or incurred by the Principal by reason of any breach of this Contract by the Contractor or in any way arising out of or in connection with the carrying out of the work under the Contract, including:

(i) loss or damage to property of the Principal (including existing property in or upon which the work is being carried out); and
(ii) claims by any person against the Principal, the Superintendent, employees or agents of the Principal in respect of personal injury or death or loss of or damage to any property.
4. PRINCIPAL’S PRIMARY OBLIGATIONS
(a) The Principal must pay to the Contractor any moneys which become due under this Contract in accordance with this Contract. The Principal must ensure that at all times there is a Superintendent and that in the exercise of the functions of the Superintendent, the Superintendent acts honestly, and makes reasonable determinations with respect to time and money. The Superintendent will be the agent of the Principal and will not be an independent certifier, assessor or valuer.
(b) By the time stated in Item 10, the Principal must give the Contractor sufficient access to the Site to allow it to perform the work under the Contract but is not required to give the Contractor sole or uninterrupted access to the Site. Failure by the Principal to give access will not be a breach of this Contract but will entitle the Contractor to claim an extension of time and any additional costs incurred as a result of the delay in accordance with clause 11.

THE WORK UNDER THE CONTRACT
5. VARIATIONS

(a) The Superintendent may direct the Contractor to carry out a Variation to the work under the Contract. The Contractor must comply with any such direction. The Contractor must not vary the work under the Contract except as directed by the Superintendent. The Variation will be valued by the Superintendent and the Contract Sum will be adjusted, in respect of Variations, in accordance with clause 24.
(b) If the Contractor believes a direction of the Superintendent, other than a direction under this clause 5, constitutes or involves a Variation it must within 5 Business Days of, and before complying with, the direction give notice to the Superintendent that it considers the direction constitutes or involves a Variation.  Upon receipt of any notice under this clause 5(b), the Superintendent may withdraw any direction.  If this notice is not given:

(i) the Contract Sum will not be adjusted as a result of that direction; and

(ii) to the extent permitted by law, the Contractor will not be entitled to make (nor will the Principal be liable upon) any claim (whether under the Contract or otherwise at law or in equity) arising out of or in connection with that direction. 

(c) The Principal may carry out, or engage others to carry out, any work which is omitted from the work under the Contract pursuant to a direction given under this clause 5.
6. DESIGN AND QUALITY
(a) If the Contractor is to undertake any design as part of the work under the Contract:

(i) the Contractor must develop the design and submit its design, comprising drawings, specifications, calculations and any engineering certificates required by the Superintendent (Design) for the Superintendent's review;

(ii) the Superintendent may: 
(A) review any Design submitted (or resubmitted) by the Contractor; and

(B) if it considers that any Design does not comply with the Contract or is not fit for its intended purpose, give written notice to the Contractor rejecting that Design,

not later than 15 Business Days after receipt;

(iii) if the Superintendent rejects any Design because the Design does not comply with the Contract or is not fit for its intended purpose in accordance with clause 6(a)(ii), the Contractor must resubmit the Design in accordance with clauses 6(a)(i) and 6(a)(ii) until the Superintendent does not reject the Design;

(iv) any Design prepared by the Contractor must comply with this Contract and be fit for its intended purpose;
(v) the Contractor must not proceed with any Design unless the 15 Business Days in clause 6(a)(ii) has expired and the Superintendent has not rejected the Design in accordance with clause 6(a)(ii)(B) because the Design does not comply with the Contract or is not fit for its intended purpose;

(vi) without limiting clause 6(b), the Contractor must construct the Works in accordance with any Design submitted for review in accordance with clause 6(a)(i) and that has not been rejected; and 
(vii) any review, comments, consent to, approval or rejection by the Superintendent does not relieve the Contractor of its obligations under this Contract and the Contractor acknowledges that the Principal is relying on its skill and judgement in undertaking Design.

(b) Unless otherwise specified, all materials to be incorporated in the Works must be new and of a kind which is suitable for their purpose and consistent with the nature and character of the work under the Contract.
(c) The Contractor must:
(i) ensure that any design solution must not include the installation into any building of Type A or Type B Construction a Prescribed Combustible Product as part of an External Wall (including as an attachment) unless the Contractor has obtained a determination of the Building Appeals Board that the installation of the Prescribed Combustible Product complies with the Building Act 1993 (Vic) and the regulations made under that Act;
(ii)  not install into any building of Type A or Type B Construction a Prescribed Combustible Product as part of an External Wall (including as an attachment) unless the Contractor has obtained a determination of the Building Appeals Board that the installation of the Prescribed Combustible Product complies with the Building Act 1993 (Vic) and the regulations made under that Act;
(iii) indemnify the Principal from and against any loss, damage, expense or claim (including any third party claim against the Principal) arising out of or in connection with any breach by the Contractor of its obligations under clause 6(c)(i) or clause 6(c)(ii);and

(iv) if it becomes aware of the use of any Prescribed Combustible Product (as that term is defined in the Cladding Guideline) on the Project, immediately notify the Superintendent.
Terms which have a defined or special meaning in the Cladding Guideline have that meaning where used in this clause 6(c).

(d) The work under the Contract must be performed in accordance with:

(i) recognised methods and standards of workmanship required by this Contract and as would be expected of an experienced, prudent and competent Contractor; and
(ii) all relevant Standards. 
(e) The Superintendent may make a determination as to whether the quality and quantity of the work meets the requirements of this Contract and:

(i) require the Contractor to correct the non-conformance or carry out a Variation, and specify the time within which either must occur; or

(ii) advise the Contractor that the Principal will accept the work despite the non-conformance.
(f) If a determination is made under clause 6(e)(i), the Contractor:

(i) must correct the non-conformance or carry out the Variation within the time specified in the Superintendent's direction; and

(ii) if the Contractor is not responsible for the non-conformance, will be entitled to: 

(A) claim an extension of time to the Date for Practical Completion under 11 if it is delayed in achieving Practical Completion by the Date for Practical Completion; and

(B) have the Contract Sum increased for correcting the non-conformance or carrying out the Variation, as determined by the Superintendent.

(g) If a determination is made under clause 6(e)(ii) and the Contractor is responsible for the non-conformance, the Contract Sum will be reduced by the amount determined by the Superintendent which represents the cost of correcting the non-conformance.
(h) The Contractor has the right to attend all examinations, inspections and measurements of the work by the Superintendent.
(i) The Contractor must be represented on site at all times when any part of the work is being executed. All work must be carried out or supervised by experienced and qualified personnel.
7. DEFECTS

(a) If the Contractor becomes aware of a Defect it must advise the Superintendent as soon as practicable.

(b) If the Superintendent discovers or is made aware of a Defect, the Superintendent may:

(i) direct the Contractor to rectify the Defect at the Contractor’s expense;

(ii) advise the Contractor that the Principal accepts the work notwithstanding that it is not in accordance with this Contract and reduce the Contract Sum by an amount which represents the decrease in the value to the Principal of the Works and any other loss suffered by the Principal valued in accordance with clause 24; or

(iii) after the expiration of the Defects Liability Period or, if the Contractor does not comply with a direction under clause 7(b)(i), advise the Contractor that the Principal intends to rectify the Defect itself or engage others to rectify the Defect.

(c) If the Defect is not rectified within the stated time, the Principal may, either itself or by a third party, rectify the Defect at the Contractor’s expense. The reasonable cost incurred by the Principal in so doing will be a debt due and payable from the Contractor to the Principal which may be deducted or recovered by the Principal pursuant to clause 27.

(d) The Superintendent may give a Direction under this clause 7 at any time before the issue of the Final Certificate under clause 14.
8. LATENT CONDITIONS
(a) This clause 8 does not apply unless Item 13 states that it applies.

(b) If the Contractor considers it has encountered or found a Latent Condition it must immediately, and before the Latent Condition is disturbed, give the Superintendent and the Principal notice in writing.

(c) The Superintendent must, within 14 days of receipt of the Contractor's notice: 

(i) notify the Contractor and the Principal of its determination whether a Latent Condition has been encountered or found; and
(ii) instruct the Contractor as to the course it must adopt insofar as the work under the Contract are affected by the Latent Condition.

(d) If the Superintendent determines that a Latent Condition has been encountered or found, the Contractor will be entitled to:

(i) claim an extension of time to the Date for Practical Completion under clause 11 if it is delayed in achieving Practical Completion by the Date for Practical Completion; and

(ii) 
have the Contract Sum increased by the extra costs reasonably incurred by the Contractor for work undertaken after the giving of the notice under clause 8(b) which arise directly from the Latent Condition and the Superintendent's instruction under clause 8(c), valued by the Superintendent in accordance with clause 24.

(e) To the extent permitted by law, the Contractor will not be entitled to make (nor will the Principal be liable upon) any claim (whether under the Contract or otherwise at law or in equity) arising out of or in connection with the Latent Condition or the Superintendent's instruction under clause 8(c), other than for entitlements under clause 8(d) and then only for work undertaken in respect of the Latent Condition in the period of time after notice is given under clause 8(d). Such entitlements will be subject to the Contractor complying with clauses 11 and 24 (as applicable).
9. SITE CLEANING

The Contractor must keep the Site and the work clean and tidy and ensure that rubbish is regularly removed from the Site. As a condition of Practical Completion, the Contractor must remove all constructional plant, surplus materials, rubbish and temporary works of every kind from the Site and must leave the Site, existing structures and areas adjacent thereto in as good a state of repair as when the work under the Contract commenced.

time

10. COMMENCEMENT, PROGRESS, PROGRAMMING AND COMPLETION
10.1 Rate of progress
The Contractor must:

(a) give the Superintendent 2 Business Days’ notice in writing of the date upon which it intends to commence execution of the work under the Contract;

(b) proceed with the work under the Contract with due expedition and without delay; and

(c) bring the work under the Contract to Practical Completion by the Date for Practical Completion.

10.2 Construction Program
(a) Within 5 Business Days of the Date of this Contract and, during the course of the Contract, within 10 Business Days of any changes to the program or any request from time to time from the Superintendent, the Contractor must give a construction program to the Superintendent for approval.
(b) If the Superintendent rejects the construction program submitted by the Contractor under this clause 10.2, the Contractor must promptly amend the construction program and resubmit it to the Superintendent for approval.  No review, approval, acceptance or rejection by the Superintendent of, nor any comment or direction by the Superintendent upon or in connection with, the construction program will:

(i) relieve the Contractor of any of its liabilities or obligations under this Contract;

(ii) evidence or constitute a direction by the Principal or the Superintendent to accelerate, disrupt, prolong or vary any or all of the work under the Contract; or
(iii) evidence or constitute the granting of an extension of time for Practical Completion.

(c) The construction program is a statement in writing showing the dates by which or the times within which the various parts of the work under the Contract are to be executed or completed. The construction program will not form part of this Contract but it may be used by the Superintendent and the Principal to:

(i) monitor and assess the progress of the work under the Contract; and

(ii) have visibility over the Contractor's work activities and sequences for bringing the work under the Contract to Practical Completion by the Date for Practical Completion.

(d) The Contractor must not depart from the construction program without reasonable cause or except where the departure is necessary to comply with another clause of this Contract. If the Contractor does depart from the construction program, it must update the construction program to take account of the changes and submit it to the Superintendent for approval in accordance with clause 10.2(a). The Contractor's construction program will not affect its obligations under clause 10.1.
11. EXTENSION OF TIME AND PRINCIPAL'S RIGHT TO SUSPEND
(a) If the Contractor considers that anything may delay the work under the Contract, it must give a written notice to the Superintendent and the Principal with details and evidence of the possible delay and the cause.
(b) The Contractor must take all reasonable steps to minimise the effect of any delay, including reallocation of resources and the reprogramming of the work under the Contract.

(c) If:

(i) prior to the Date for Practical Completion, the Contractor is or will be delayed in reaching Practical Completion by the Date for Practical Completion;
(ii) the delay is caused by a Delaying Event; and

(iii) within 10 Business Days after the first occurrence of the cause of the Delaying Event, the Contractor has given the Superintendent a written claim for an extension of time to the Date for Practical Completion:

(A) evidencing and setting out the facts on which the claim is based;

(B) showing clearly how the delay affects activities which are on the actual critical path for achieving Practical Completion by the Date for Practical Completion; and

(C) stating the steps that the Contractor has taken or proposes to take to alleviate and otherwise deal with the delay,
subject to this clause 11, the Contractor will be entitled to an extension of time to the Date for Practical Completion.

(d) If the Contractor gives the Superintendent a written claim for an extension of time to the Date for Practical Completion, the Superintendent must assess the claim within 15 Business Days of receiving a claim from the Contractor that complies with clause 11(c) and, if the Contractor is entitled to an extension of time to the Date for Practical Completion in accordance with this clause 11, grant a reasonable extension of time to the Date for Practical Completion.
(e) Whether or not the Contractor has made, or is entitled to make, a claim for an extension of time to the Date for Practical Completion, the Superintendent may (in its absolute discretion) at any time and from time to time, extend the Date for Practical Completion.  The discretion to grant an extension of time under this clause 11(d):

(i) may only be exercised by the Superintendent; and

(ii) does not need to be exercised for the benefit of the Contractor.
(f) A delay or failure by the Superintendent to grant a reasonable, or any, extension of time will not cause the Date for Practical Completion to be set at large.

(g) The Superintendent may direct the Contractor to suspend or to re-commence performance of the whole or any part of the work under the Contract.
(h) If an extension of time granted by the Superintendent, or the suspension, is due to an event referred to in paragraphs (a), (b) or (e) of the definition of Delaying Event and the delay causes the Contractor to incur additional costs, the Contractor will be entitled to claim such additional costs. Notwithstanding that the Contractor may not have claimed such additional costs, the Superintendent may value the additional costs as a Variation pursuant to clauses 5 and 24.
(i) The right of the Contractor to make a claim for extension of time pursuant to this clause and the entitlement to additional costs pursuant to clause 11(h), is the Contractor’s sole remedy in respect of any delay disruption or suspension. The Contractor is not entitled to any additional increase or adjustment to the Contract Sum or any other monetary compensation or damages (including damages for breach of contract or negligence) as a result of any such delay, disruption or suspension.
completion

12. COMPLETION 

(a) When the Contractor is of the opinion that the work under the Contract has reached the stage of Practical Completion, the Contractor must advise the Superintendent in writing.
(b) Within 10 Business Days of receipt of the notice of completion by the Superintendent from the Contractor, the Superintendent must:

(i) if it is satisfied that the work under the Contract has reached the stage of Practical Completion, issue a certificate to this effect to the Contractor and to the Principal; or

(ii) if it is not satisfied that the work under the Contract has reached the stage of Practical Completion, advise the Contractor and the Principal by notice in writing of the reasons for this.

(c) The Contractor must, upon receipt from the Superintendent of a notice under clause 12(b)(ii) that the work under the Contract has not reached the stage of Practical Completion, promptly attend to the matters described in the Superintendent's notice.

(d) When the Superintendent is satisfied that the work under the Contract has reached the stage of Practical Completion, the Superintendent may issue a Certificate of Practical Completion, whether or not the Contractor has given a notice of completion to the Superintendent in accordance with this clause 12.
(e) This clause 12 will continue to apply until the Superintendent issues a Certificate of Practical Completion.

13. DEFECTS LIABILITY PERIOD

(a) Upon certification by the Superintendent that the work under the Contract has reached the stage of Practical Completion, the Defects Liability Period will commence.
(b) The Contractor must, during the Defects Liability Period, rectify at its own expense all Defects which exist at the commencement of the Defects Liability Period or are notified in writing by the Superintendent during the Defects Liability Period. The Contractor must rectify the Defect within the time stated by the Superintendent. If the Contractor is required to rectify a Defect, the Superintendent may extend the Defects Liability Period for that part of the Works which contains the Defect for such time as the Superintendent determines (such extension to be no longer than 6 months).
(c) If the Defect is not rectified within the stated time, the Principal may either:
(i) either itself or by a third party, rectify the Defect at the Contractor’s expense; or
(ii) accept the work and clause 7(b)(ii) will apply.
(d) The reasonable cost incurred by the Principal in proceeding in accordance with clause 13(c) will be a debt due and payable from the Contractor to the Principal which may be deducted or recovered by the Principal pursuant to clause 27.
(e) Neither the Principal’s rights nor the Contractor’s liability in respect of Defects (whether under the Contract or otherwise at law, and whether before or after the expiration of the Defects Liability Period), will be affected or limited by:

(i) the rights conferred on the Principal under this clause 13 or any other provision of the Contract;

(ii) the failure by the Principal or the Superintendent to exercise any such rights; or

(iii) any direction of the Superintendent under this clause 13 or any other provision of the Contract.
14. FINAL CERTIFICATE

(a) Within 10 Business Days of the later of the expiration of the Defects Liability Period, the rectification of all Defects notified by the Superintendent, or the acceptance of Defects under clause 7(b)(ii), the Contractor must forward its final payment claim in relation to the work under the Contract. The Contractor must include in the final payment claim all other claims whatsoever in connection with the Contract which the Contractor may have against the Principal including damages under or arising out of or in connection with any alleged breach of this Contract.  All such claims will be barred after the expiration of the period for lodging a final payment claim unless included in the final payment claim and the Principal will be taken as released and forever discharged from such claims.

(b) Within 10 Business Days of receipt of the Contractor's final payment claim or, where the Contractor fails to provide a final payment claim, the expiration of relevant period for the Contractor to submit a final payment claim, the Superintendent must issue to the Contractor a Final Certificate certifying the final amount, if any, due to the Contractor or from the Contractor to the Principal under or arising out of or in connection with this Contract or any alleged breach of this Contract.
(c) A Final Certificate is a payment certificate for the purposes of clause 22.

liability 
15. CARE AND PROTECTION OF PROPERTY AND PERSONS

(a) The Contractor must provide, erect and maintain all temporary works including barricades, guards, fencing, temporary roadways, footpaths, signs and lighting and anything else required by the relevant authorities or necessary for the protection of the Works, people or property or for the safety and convenience of the public and others including people who may use or occupy the Site and must remove such temporary works when no longer required.

(b) The Contractor must avoid interference with, or damage to property on or adjacent to the Site and must provide temporary protection for and must repair and reinstate all damage caused thereto by the Contractor, its employees, agents, suppliers or Subcontractors, or the employees of any such agents or Subcontractors.

(c) Subject to clause 15(d), from the Date of this Contract until Practical Completion the Contractor will be liable for any loss or damage to the work under the Contract from any cause whatsoever, and must at its own cost rectify any such loss or damage so that the work under the Contract conforms in every respect with the provisions of this Contract.
(d) To the extent that loss or damage to the work under the Contract being caused by any of the Excepted Risks, the Contractor must, if and to the extent directed by the Superintendent, rectify the loss or damage, which will be deemed to be a Variation under clause 3.
(e) Insofar as clauses  15(e) to 15(g) apply to property, those clauses apply to property other than the work under the Contract.

(f) The Contractor must indemnify the Principal against:

(i) loss of or damage to property of the Principal, including existing property in or upon which the work under the Contract is being carried out; and

(ii) claims by any person against the Principal in respect of personal injury or death or loss of or damage to any property,

arising out of or as a consequence of the carrying out by the Contractor of the work under the Contract, but the Contractor's liability to indemnify the Principal shall be reduced proportionally to the extent that the act or omission of the Principal, the Superintendent or the employees or agents of the Principal contributed to the loss, damage, death or injury.

(g) Clauses  15(e) to 15(f) will not apply to:

(i) the extent that the liability of the Contractor is limited by another provision of the Contract;

(ii) exclude any other right of the Principal to be indemnified by the Contractor;

(iii) things for the care of which the Contractor is responsible under clause 15; and

(iv) claims in respect of the right of the Principal to have the work under the Contract carried out.

(h) The Principal must indemnify the Contractor in respect of claims referred to in clause 15(g)(iv).
16. CONTRACT MANAGEMENT PLANS

(a) The Contractor must submit to the Superintendent the following plans before the commencement of the work under the Contract:

(i) the Environmental Management Plan (where described in the Contract Documents and otherwise where required by the Contract);

(ii) the Health and Safety Management Plan;
(iii) the Occupational Health and Safety Coordination Plan (where required and as described in clause 17; and

(iv) any other Contract Management Plans required by the Contract Documents.

(b) The Contract Management Plans must be prepared and updated in accordance with the Contract Documents and demonstrate how the Contractor will undertake the relevant activities the subject of the Contract Management Plan in accordance with the requirements of this Contract. The Contractor must comply with the Contract Management Plans. The Contractor must not amend any of the Contract Management Plans without the consent of the Superintendent.

(c) If the Superintendent forms the view that any of the Contract Management Plans do not comply with this clause 16, and the Contractor is advised of this view and the reasons for this view, then the Contractor must amend the relevant Contract Management Plan so that the Contract Management Plan complies with this clause 16 within 5 Business Days.

(d) The Contractor is not entitled to rely upon any assumption contained in or capable of inference from the Contract Management Plans.
17. OCCUPATIONAL HEALTH AND SAFETY
(a) The Contractor must not do anything, or fail to do anything it is otherwise obliged to do, which may result in the Principal being in breach of any OH&S Law.  The Contractor must cooperate with the Principal in supporting compliance with any OH&S Law.  The Contractor must immediately comply with any direction, instruction or requirement arising under or given pursuant to any OH&S Law.

(b) Unless otherwise specified in Item 18 and where the Contract Sum exceeds the threshold level stated in the OH&S Law, the Contractor will be and is hereby appointed the "Principal Contractor" for the purposes or the requirements in the OH&S Law.  In such a case the Contractor must comply with and discharge all obligations attaching to a "Principal Contractor" under the OH&S Law and the Contractor acknowledges that it has full authority from the Principal to discharge this function.  If the Contractor is not the "Principal Contractor" for the purposes of the OH&S Law, the Contractor must cooperate with and comply with all directions of the "Principal Contractor", where such "Principal Contractor" exists.

(c) The Contractor must:

(i) prepare and maintain the Occupational Health and Safety Coordination Plan (where the Contractor has been appointed as the "Principal Contractor");

(ii) conduct a general hazard identification, risk assessment and control process in relation to the Works (controls must be included in site safety rules);

(iii) conduct a job specific hazard identification, risk assessment and control process at each place where the Works will be performed.  Control processes must be documented in safe work method statements for all high risk construction work as defined in the OH&S Law;

(iv) train, induct and brief all the Contractor's employees, agents and subcontractors on safe work practices and their environmental and workplace health and safety obligations and responsibilities before they commence any work under the Contract, as is necessary to enable them to perform their work in a safe manner;

(v) as soon as practicable after any incident, notify the Superintendent and the relevant regulatory authority of any incident involving a personal injury or breach of OH&S Law occurring during the performance of this Contract and must provide copies of all relevant documents with respect to the incident to the Principal (including all corrective actions);

(vi) maintain a workplace health and safety system consistent with the requirements of AS 4801:2001 – Occupational Health and Safety Management Systems.  Contractors may elect to use any management system, framework, structure, or audit tool as required; and

(vii) where the Works includes demolition, prepare the work plan required pursuant to AS 2601:2001 – The Demolition of Structures, to ensure, so far as is practicable, that the Works are performed without endangering the health and safety of any person.
18. INTELLECTUAL PROPERTY RIGHTS AND DATA
18.1 Intellectual property rights
The alternative applying for this clause 18.1 is as set out in Item 27.
ALTERATIVE 1:  LICENCE
(a) Subject to clause 18.2, the Contractor grants to the Principal an irrevocable, non-exclusive, perpetual, transferable, royalty-free licence to use Intellectual Property Rights and property in any documents or materials provided by the Contractor, which licence may be exercised by the Principal for any reason whether or not related to this Contract or the Works.  The granted under this clause 18.1(a) must include the right for the Principal to sub-licence such rights to a third party.

ALTERNATIVE 2:  OWNERSHIP
(b) Subject to clause 18.2, Intellectual Property Rights and property in any documents or materials provided by the Contractor will vest in the Principal, and the Principal grants to the Contractor an irrevocable licence with the right to sub-license to its subcontractors Intellectual Property Rights in any documents or materials provided by the Contractor for the work under the Contract.

(c) The Contractor must do everything necessary to perfect such vesting under clause 18.1(b).

(d) The Contractor must ensure that any documents or materials provided by the Contractor are copied and supplied only for the purpose of the work under the Contract.

(e) If the Contractor, having used all reasonable endeavours, is unable to comply with this clause 18.1 in relation to any documents or materials provided by a subcontractor or consultant of the Contractor, the Contractor grants to the Principal an irrevocable, non-exclusive, perpetual, transferable, royalty-free licence to use the relevant documents or materials for any reason whether or not related to this Contract or the Works.  Such licence must also include any subsequent repairs to, maintenance or servicing of (including the supply of replacement parts), or additions or alterations to, the Works.

18.2 Background IP

(a) In this clause 18.2, 'Background IP' means any Intellectual Property Rights developed by a party other than for the work under the Contract, the Works, otherwise in respect of the Contract or prior to the date of this Contract that is used for the work under the Contract.

(b) Each party retains ownership of Intellectual Property Rights in any Background IP.

(c) The Contractor grants to the Principal an irrevocable, non-exclusive, perpetual, transferable, royalty-free licence (including the right for the Principal to sub-license such rights to a third party) to use the Contractor's Background IP for the work under the Contract and to obtain the benefit of the Works.  Such licence must also include any subsequent repairs to, maintenance or servicing of (including the supply of replacement parts), or additions or alterations to, the Works.

(d) The Principal grants the Contractor a non-exclusive licence to use the Principal's Background IP to the extent necessary for the Contractor to perform the work under the Contract.

(e) The Contractor grants the Principal a non-exclusive, irrevocable, perpetual, transferable, royalty-free licence (including the right for the Principal to sub-license such rights to a third party) to use the Contractor's Background IP to the extent necessary for the Principal to access, use, publish or store any Data vested in the Principal in accordance with clause 18.3.
18.3 Data

(a) In this clause 18, 'Data' means all point and array information, text, drawings, statistics, tests, analysis and other materials (including geological, geotechnical and environmental information, maps, images, survey results, drill core and cutting samples) embodied in any form which is:

(i) supplied by or on behalf of the Principal in connection with this Contract (Input Data); or

(ii) generated, recorded, placed, stored, processed, retrieved, printed, accessed or produced utilising the Input Data or for the purpose of this Contract.

(b) All Data hereby vests in the Principal, and the Principal grants to the Contractor an irrevocable licence with the right to sub-license to its contractors the right to use Data for the work under the Contract.
(c) The Contractor must do everything possible to perfect such vesting including assign to the Principal from the date of creation all Intellectual Property Rights in Data.
(d) The Contractor must only use, copy or supply Data to the extent necessary to perform its obligations under this Contract.
18.4 Moral Rights

The Contractor undertakes that it has obtained or will obtain valid consent from all relevant authors in the creation of any documents or materials provided by the Contractor for the work under the Contract, including the Design, so that the use by the Principal or its assignees of such material will not infringe any Intellectual Property Rights or any author's moral rights under the Copyright Act 1968 (Cth).
19. NOT USED
20. NOT USED
insurances

21. INSURANCE
21.1 GENERAL REQUIREMENTS
(a) The insurance obligations of the Contractor and the Principal are set out in this clause 21. The alternatives applying for each of Construction Risk and Public Liability Insurance are set out in Items 19 and 20 (as applicable).

(b) Where the Contractor is required to effect policies of insurance under this clause 21, the policies must:

(i) except for the professional indemnity insurance policy and subject to clause 21.5, cover the Principal, the Contractor, the Superintendent and all Subcontractors engaged from time to time in relation to the work under the Contract;

(ii) in relation to the professional indemnity insurance policy, cover the Contractor in relation to the work under the Contract;
(iii) be effected with an insurer and on terms approved in writing by the Principal (which approval will not be unreasonably withheld); and
(iv) be maintained until the issue of the Final Certificate and, in respect of the professional indemnity insurance policy, thereafter for the period stated in Item 21.
(c) The Contractor must, on request of the Superintendent, promptly provide evidence to the satisfaction and approval of the Superintendent of, the insurance effected and maintained by the Contractor under this Contract.  The Contractor must ensure that premiums are paid on time.
(d) Except where the event that is insured in respect of which the claim is made on the insurance for loss or damage resulting from Excepted Risks or a breach of this Contract by the Principal, the Contractor must pay or bear all amounts by way of deductibles and excesses which apply to a claim made under any insurances effected and maintained in accordance with this Contract.  The Principal must pay all amounts by way of deductibles and excesses which apply to a claim made under any insurance effected and maintained in accordance with this Contract where the event that is insured in respect of which the claim is made on the insurance is an Excepted Risk or arises from a breach of the Contract by the Principal.
(e) The Contractor must ensure that the conditions of any insurance effected under this clause 21 are complied with by the Contractor and its subcontractors.

21.2 CONSTRUCTION RISK INSURANCE
ALTERNATIVE 1:  CONTRACTOR’S INSURANCE

(a) Before commencing the work under the Contract, the Contractor must effect a policy of insurance covering loss or damage in relation to the work under the Contract for an amount not less than the total of the Contract Sum, plus 30%, and the value of materials provided by the Principal, temporary work under the Contract and materials, constructional plant and other things brought onto the Site by or on behalf of the Contractor.
(b) The policy of insurance effected and maintained in accordance with clause 21.2(a) may exclude:

(i) loss or damage resulting from ionising radiations or contamination by radioactivity from any nuclear fuel or from any nuclear waste from the combustion of nuclear fuel resulting from any cause; and

(ii) loss or damage resulting from the Excepted Risks referred to in paragraph (b) of the definition of Excepted Risks.
ALTERNATIVE 2:  PRINCIPAL CONTROLLED INSURANCE

(c) On or before the date of this Contract, the Principal must effect a policy of insurance in relation to the Works which the Principal must maintain until the issue of the Final Certificate.  The policy will be in the joint names of the Principal, the Contractor and all Subcontractors in respect of material damage and third party legal liability.
(d) The Contractor must makes its own assessment of the cover afforded by the policy and the Principal makes no representation as to whether the policy might respond in any particular circumstance.  The Contractor must not do any act or omit to do any act which will result in the policy not responding.

(e) The Contractor will be responsible for the payment of any excess under the policy.  The amount of the excess is stated in Item 19.
21.3 PUBLIC LIABILITY INSURANCE

ALTERNATIVE 1:  CONTRACTOR’S INSURANCE

Before commencing the work under the Contract, the Contractor must effect a policy of insurance covering public liability for an amount not less than the amount stated in Item 20 for any single occurrence, unless a different amount is stated in Item 20.
ALTERNATIVE 2:  PRINCIPAL CONTROLLED INSURANCE

(a) On or before the date of this Contract, the Principal must effect a public liability policy of insurance in the joint names of the Principal and the Contractor which covers the Principal, the Contractor, the Superintendent and all Subcontractors engaged from time to time in relation to the work under the Contract and which covers their liability to third parties.  The Principal must maintain such policy until the issue of the Final Certificate.
(b) The Contractor will be responsible for the payment of any excess under the policy.  The amount of the excess is stated in Item 20.
21.4 PROFESSIONAL INDEMNITY INSURANCE

If the Contractor is to undertake any design as part of the work under the Contract, before commencing the work under the Contract, the Contractor must effect and maintain a professional indemnity insurance policy with a total aggregate cover of the sum stated in Item 21.

21.5 INSURANCE OF EMPLOYEES

(a) On or before the date of this Contract, the Contractor must insure against liability for death of or injury to persons employed by the Contractor including liability by statute and at common law.  The insurance cover must be maintained until all work including remedial work is completed.

(b) Where permitted by law the insurance policy or policies must be extended to indemnify the Principal for the Principal's statutory liability to persons employed by the Contractor.
financial

22. PAYMENTS
(a) The Principal must pay to the Contractor the Contract Sum in accordance with and subject to this Contract.
(b) The Contractor may, at the times or stages stated in Item 22, submit to the Superintendent a payment claim, in a form satisfactory to the Superintendent.  The payment claim must:

(i) show the value of the work carried out to date and incorporated into the Works; and
(ii) be based on the Schedule of Rates to the extent these are relevant.
(c) Within 10 Business Days of receipt by the Superintendent of a payment claim complying with this Contract and any documents which are required by this Contract to accompany a claim for payment, the Superintendent must determine the value of the payment claim and issue a payment certificate to the Contractor and the Principal setting out the amount (if any) payable and, if such amount is less than the amount claimed, the reasons for the difference.
(d) The Contractor must, within 2 Business Days of the issue of the payment certificate, give to the Principal a valid tax invoice for the amount of the payment certificate.

(e) Notwithstanding anything else in this Contract, the Principal is not obliged to make a payment under clause 22(f), unless the Contractor has:

(i) effected the insurance and provided evidence of this to the Principal in accordance with clause 21;

(ii) provided Security in accordance with clause 25; and
(iii) complied with any other obligation stated in this Contract to be a condition precedent to submitting a payment claim.
(f) Subject to clause 22(g), the Principal must, within 10 Business Days of the issue of the payment certificate, pay to the Contractor the amount of the payment certificate.

(g) The Principal may deduct the following moneys set out in the payment certificate:

(i) if Security is provided by retentions, the retention amount if any stated in Item 23;

(ii) any progress payment already made in respect of work covered by that payment certificate; and

(iii) any other amount that the Principal may be entitled to retain, set-off, withhold or deduct in accordance with clause 27.
(h) The payment of moneys under a payment certificate will not be evidence of the value of work or evidence that work has been executed satisfactorily but will be payment on account only.

(i) If required by the Principal, before final payment is made, the Contractor must give to the Superintendent a declaration that all wages due and owing to workers employed by the Contractor in association with the work under the Contract have been paid.
(j) Without limitation to clause 22(i), the Contractor acknowledges and agrees that:

(i) the portion of each payment made by the Principal to the Contractor on account of the Contract Sum which is for amounts payable to subcontractors under their subcontracts are held by the Contractor on trust for those subcontractors; and

(ii) 
the Contractor must pay all subcontractors promptly in accordance with the relevant subcontracts.
(k) If the Security of Payment Act applies:

(i) the Contractor must ensure that, within 24 hours after any notice is given or received under the Security of Payment Act by the Contractor or any subcontractors, a copy of that notice is given to the Principal and the Superintendent; 

(ii) each date prescribed in clause 22(b) as a date on which the Contractor is entitled to make a payment claim is a 'reference date' (as defined in the Security of Payment Act); 

(iii) each payment certificate given by the Superintendent under clause 22(c) constitutes a 'payment schedule' (as defined in the Security of Payment Act);

(iv) each amount stated as then payable by the Principal in a payment certificate is, subject to clause 27, the amount of the 'progress payment' (as defined in the Security of Payment Act) calculated in accordance with the terms of this Contract;

(v) the parties agree that for the purpose of, and to the extent permitted by, the Security of Payment Act, the authorised nominating authority are the persons stated in Item 24; and
(vi) the Contractor acknowledges and agrees that the Principal has nominated the Superintendent to receive the Contractor’s payment claims and to provide payment schedules under the Security of Payment Act as if the Superintendent were the respondent under the Security of Payment Act. The Principal accepts service of payment claims upon the Superintendent under section 14 of the Security of Payment Act in lieu of service upon the Principal, and the Contractor agrees that the provision of payment schedules by the Superintendent complies with the Principal’s obligations under section 15 of the Security of Payment Act.
(l) When an adjudication occurs under the Security of Payment Act, and the Principal has paid an adjudicated amount to the Contractor:

(i) the amount will be taken into account by the Superintendent in issuing a payment certificate under clause 22(c); and

(ii) if it is subsequently determined that the Contractor was not entitled to payment of some or all of the adjudicated amount or if the adjudicator's determination is quashed, overturned or declared to be void (Overpayment): 

(A) the Overpayment will be a debt immediately due and payable by the Contractor to the Principal; and 

(B) the Contractor must pay the Principal the Overpayment on demand and in respect of that payment is not entitled to claim or exercise any set-off, counterclaim, deduction or similar right of defence.

(m) Failure by the Superintendent to set out in a payment certificate issued under the Security of Payment Act or otherwise an amount which the Principal is entitled to retain, deduct, withhold or set-off from the amount which would otherwise be payable by the Principal to the Contractor will not prejudice: 

(i) the ability or power of the Superintendent to set out in a subsequent payment certificate an amount which the Principal is entitled to retain, deduct, withhold or set-off from the amount which would otherwise be payable by the Principal to the Contractor; or

(ii) the Principal's right to subsequently exercise its right to retain, deduct, withhold or set-off any amount under the Contract or otherwise at law or in equity.

(n) For the avoidance of doubt, the parties agree that the nomination of the Superintendent to perform the above functions under the Security of Payment Act does not derogate from the Superintendent’s independent functions under the Contract.
(o) Subject to clause 22(p), where any supply arises out of or in connection with this Contract or the work under the Contract for which GST is not otherwise provided, the party making the supply (Supplier) is entitled to increase the amount payable for the supply by the amount of any applicable GST.

(p) Where an amount is payable to the Supplier arising out of or in connection with this Contract or the work under the Contract which is based on the actual or reasonable costs incurred by the Supplier, the amount payable for the supply is to be reduced by the amount of any input tax credits available to the Supplier (or a representative member on the Supplier's behalf) in respect of such costs before being increased for any applicable GST under clause 22(o).

(q) As a condition precedent to any amount on account of GST being due from the recipient to the Supplier in respect of a taxable supply, the Supplier is to provide a tax invoice to the recipient in respect of that supply.
(r) If the amount paid to the Supplier in respect of the GST (whether because of an adjustment or otherwise):

(i) is more than the GST on the supply, then the Supplier must refund the excess to the recipient; or

(ii) is less than the GST on the supply, then the recipient must pay the deficiency to the Supplier.

(s) In clauses 22(o) to 22(r) terms defined in the GST Legislation have the meaning given to them in the GST Legislation.

22A
MINIMUM RATES OF PAY FOR TIP TRUCK OWNER DRIVERS

(a) In this clause:

(i) ‘Freight Broker’ means a broker or agent in the business of procuring or arranging the engagement of independent contractors by hirers including a person who provides an online platform that facilitates the engagement of contractors by hirers; and

(ii) ‘Tip Truck Owner Driver’ means an independent contractor who drives a tip truck in connection with excavation work in the building and construction industry.

(b) Irrespective of who engages them, the Contractor must ensure that any Tip Truck Owner Driver carrying out the work under the contract is paid according to the following:

(iii) an hourly rate that is at least at the relevant rate in the Rates and Cost Schedules for Tip Truck Owner Drivers developed by the Transport Industry Council (‘Relevant Rate’) plus any road tolls and Freight Broker fees;

(iv) a per load rate based on a reasonable estimate of the number of hours likely to be required to complete the specific job, taking into account all relevant circumstances and based on what a competent and experienced person in the position of the person engaging the Tip Truck Owner Driver would consider to be reasonable, multiplied by the Relevant Rate, plus any agreed incentive component which may be reduced in proportion to any shortfall in the load moved, plus any road tolls and Freight Broker fees; and

(v) if the Tip Truck Owner Driver is underpaid, the Contractor must make good that underpayment or otherwise ensure that it is paid.

23. SCHEDULE OF RATES
(a) If a Schedule of Rates exists, the items of work and quantities in the Schedule of Rates are estimated and not guaranteed.  To the extent permitted by law, the Contractor will not be entitled to make (nor will the Principal be liable upon) any claim (whether under the Contract or otherwise at law or in equity) arising out of or in connection with the items of work or the quantities being incorrect in that they:
(i) 
contain an incorrect quantity;

(ii) contain an item which should not have been included; or

(iii) 
omit an item which should have been included.
(b) If a Schedule of Rates exists and:

(i) 
the actual quantity of an item required to carry out the work under the Contract is greater or less than the quantity shown in the Schedule of Rates;

(ii) 
the Principal has accepted a rate for the item referred to in clause 23(b)(i); and

(iii) 
the actual quantity of the item referred to in clause 23(b)(i) is outside the limits of accuracy specified in Item 31,

the rate will only apply to the quantities within those limits of accuracy and quantities outside those limits of accuracy will otherwise, have their value:

(iv) 
agreed between the parties; or

(v) 
failing agreement, determined by the Superintendent using reasonable rates.
24. VALUATION

(a) Where this Contract requires a matter to be valued under this clause 24 or where this Contract does not otherwise provide for the valuation of a matter, the matter will be valued as follows:

(i) if there are rates or prices set out in Item 32 to be applied in determining the value, an amount determined by the Superintendent using those rates and prices which may be applicable; or
(ii) if clause 24(a)(i) does not apply, the rates or prices in a Schedule of Rates must be used to the extent that it is reasonable to use them;

(iii) to the extent that neither clause 24(a)(i) nor 24(a)(ii) apply, if the parties agree on reasonable rates or prices, an amount determined by the Superintendent using those rates or prices; or
(iv) if the parties do not agree on reasonable rates or prices, an amount determined by the Superintendent using reasonable rates or prices.

(b) Where the valuation relates to any work which is decreased or omitted from this Contract pursuant to a Variation, the Contract Sum will be reduced to reflect the value of the decreased or omitted work in accordance with clause 24(a), but the Contractor will be entitled to include a reasonable amount for profit and overheads related to the decreased or omitted work.
25. SECURITY

(a) The Contractor must provide security in the amount and in the form shown in Item 25 and in accordance with this clause 25 (Security).

(b) Where the Security is in the form of an unconditional undertaking, the unconditional undertaking must be:

(i) provided by the Contractor within 5 Business Days of the earlier of the Date of this Contract or a written request from the Principal; and

(ii) unlimited as to time, irrevocable, unconditional and in a form and issued by a financial institution or insurance company approved by the Principal (in its discretion).
(c) Where Security is in the form of retention amounts, any retention will be in accordance with clause 22.
(d) The Principal may call upon the Security in accordance with this clause 25, where the Principal has become entitled to exercise a right under this Contract in respect Security or to satisfy any debt owed by the Contractor to the Principal under this Contact, or otherwise where the Principal believes in good faith it has a bona fide claim against the Contractor.  The Contractor agrees that it will not take any action against the Principal which may prevent the Principal calling upon the Security.  If the Principal calls upon the Security in circumstances when it was not entitled to do so, the Principal's liability will be limited to the return to the Contractor the amount called together with interest on that amount for the period from the date of receipt by the Principal of the amount called to the date of repayment to the Contractor such interest being at the rate set in Item 26.

(e) The Principal does not hold any Security on trust.  The Principal is permitted to hold any retention amount, or the proceeds of any unconditional undertaking if it is converted into cash, as part of its general unallocated cash reserves or in any similar manner.  The Principal will own any interest earned on retention amounts.
(f) Subject to clause 25(d), if the Principal converts any Security into money, any interest earned on those moneys will be retained by the Principal.
(g) If the Contractor does not comply with this clause the Principal may withhold moneys otherwise due to the Contractor until the Contractor complies with this clause.

(h) The Principal must release:

(i) 50% of the Security to the Contractor upon the issue of the Certificate of Practical Completion, unless the Superintendent determines a different percentage to be more just and equitable; and

(ii) the remainder of the Security held by the Principal to the Contractor within 10 Business Days of the issue by the Superintendent of the Final Certificate,
subject to any right to convert or use the Security.
26. LIQUIDATED DAMAGES 
(a) If the Contractor fails to achieve Practical Completion by the Date for Practical Completion, the Contractor will be indebted to the Principal for liquidated damages at the rate set out in Item 15 for every day after the Date for Practical Completion to and including the date upon which the Contractor has achieved Practical Completion or the date that this Contract is terminated in accordance with clause 28, whichever occurs first.

(b) The parties agree that:

(i) the Principal will suffer and incur loss and damage if the Practical Completion is not achieved by the Date for Practical Completion; and
(ii) the liquidated damages at the rate stated in Item 15 are a fair, reasonable and genuine pre-estimate of the loss and damage that the Principal is likely to suffer or incur if the Contractor fails to achieve Practical Completion by the Date for Practical Completion and do not constitute a penalty.
(c) Without limitation to the following, the amount of liquidated damages under this clause 26 will be a debt due and payable from the Contractor to the Principal, and may be deducted by the Principal pursuant to clause 27.
(d) If, after the Contractor has paid or the Principal has deducted liquidated damages or held money on account of liquidated damages, the Date for Practical Completion is extended, the Principal must, at the time of the next progress payment under clause 22, repay to the Contractor any liquidated damages paid or deducted or any money held on account of liquidated damages in respect of the period to and including the new Date for Practical Completion.

(e) If:

(i) no amount for liquidated damages is referred to in Item 15; or

(ii) notwithstanding the acknowledgments set out in this clause 26, the liquidated damages are found to be a penalty or the obligation to pay liquidated damages in accordance with this clause 26 is found to be void or unenforceable for any reason,

then the Contractor will be liable to pay unliquidated damages at law for the breach.
(f) If Item 15 states that this clause 26(f) applies:
(i) the Contractor's total liability under clause 26 is limited to the amount set out in Item 15; and

(ii) and the Contractor's total liability for liquidated damages reaches the amount set out in Item 15, this will be a deemed Termination Default and the Principal may exercise its rights in accordance with clause 28(b).

27. RIGHT OF PRINCIPAL TO RECOVER MONEY

(a) The Principal may at any time and from time to time deduct from any monies otherwise due to the Contractor:

(i) any debt or other money due from the Contractor to the Principal (including any debt due from the Contractor to the Principal under the Security of Payment Act); or

(ii) any claim to money which the Principal may have against the Contractor whether for damages or otherwise,

whether under the Contract or otherwise at law, and if the moneys due to the Contractor are insufficient to discharge the debt or claim, the Principal may, without limiting the unconditional nature of the Security, have recourse to any Security provided by the Contractor.
(b) The Principal's rights under this clause 27 are in addition to and do not limit or affect any other rights of the Principal under the Contract or at law.
default
28. DEFAULT AND TERMINATION 
(a) If the Contractor commits a Performance Default the Principal may give a notice in writing requiring the Contractor to show cause why the Principal should not proceed in accordance with its rights upon a Termination Default.  The Contractor must, within the time specified in the notice (or if no time is specified within 5 Business Days) show reasonable cause why the Principal should not proceed in accordance with its rights upon a Termination Default.  If the Contractor does not show reasonable cause within the required time, the Principal may proceed as if there had been a Termination Default.  Following the giving of the notice to show cause the Principal may suspend payment under this Contract until the notice has been responded to in accordance with this Contract.
(b) Notwithstanding clause 28(a), if the Contractor commits a Termination Default the Principal may suspend payment under this Contract and may, by notice in writing, take the whole or any part of the work under the Contract remaining to be completed out of the hands of the Contractor, exclude the Contractor from the Site and complete that work by any other means.  On completion of the Works, the Superintendent must certify the cost incurred by the Principal in completing the Works.  Should the amount so certified be greater than the further amount which would have been paid to the Contractor if the whole of the work under the Contract had been completed by the Contractor, the difference between the two amounts will be a debt due and payable from the Contractor to the Principal, recoverable under clause 27.
(c) The Principal may, at its sole and absolute discretion, terminate this Contract for convenience at any time by giving the Contractor 10 Business Days' notice in writing.  If the Principal terminates this Contract under this clause 28(c), subject to clause 32, the Contractor will be entitled to payment of the following amounts as reasonably determined by the Superintendent:

(i) for work carried out prior to the date of termination the amount which would have been payable if the Contract had not been terminated and the Contractor submitted a payment claim under clause 22(b) for work carried out to the date of termination;

(ii) the cost of plant or materials reasonably ordered by the Contractor for the Works for which the Contractor is legally bound to pay provided that:

(A) the value of the plant or materials is not included in the amount payable under clause 28(c)(i); and

(B) title in the plant and materials must vest in the Principal upon payment; and
(iii) the reasonable cost of removing from the Site all labour, appliances and things used in the execution of the work under the Contract but not forming part of the Works and other things used in connection with work under the Contract,

but in no case will the total amount payable to the Contractor under this clause 28(c), when added to other amounts already paid and payable to the Contractor, be more than the Contract Sum.
disputes
29. SETTLEMENT OF DISPUTES

(a) Any Dispute must be notified in writing by either party to the Superintendent and the other party (Dispute Notice).  The Dispute Notice must set out details of the Dispute.  Within 10 Business Days of the Notice of Dispute, the parties must meet at least once to attempt to resolve the Dispute or to agree on methods of resolving the Dispute by other means.  Each party must be represented by a person having the authority to agree a resolution of the dispute.
(b) If the Dispute is not resolved by the expiry of 20 Business Days after the Notice of Dispute is given under clause 29(a), either party may refer the dispute to mediation.
(c) The mediation is to be conducted by a mediator independent of the parties, appointed by agreement between the parties or, failing agreement within 5 Business Days of referral of the Dispute to mediation, by a person nominated by the person or organisation stated in Item 33.  The mediation must be conducted in accordance with the rules in Item 34 and any agreement between the parties.
(d) If a dispute is not resolved within 20 Business Days after the date of which it is referred to mediation, either party may refer to dispute to litigation.

administration

30. DIRECTIONS
(a) The Superintendent may give Directions to the Contractor and the Contractor must comply with the Directions given or purported to be given by the Superintendent under this Contract.  In giving a Direction, or after the giving of a Direction, the Superintendent may nominate a time within which the Direction must be complied with.  Subject to this clause 30 the Contractor must comply with a Direction given or purported to be given by the Superintendent under this Contract within the time nominated by Superintendent.
(b) If the Contractor believes compliance with a Direction will result in the Contractor being entitled to Relief, the Contractor must, within 2 Business Days of the Direction or prior to complying with the Direction (whichever is the earlier) advise the Superintendent of this.  Upon receipt of this advice from the Contractor, the Superintendent may confirm or revoke the Direction.  In confirming the Direction the Superintendent is not accepting the Contractor’s entitlement to Relief as claimed by the Contractor.  The Contractor’s entitlement to Relief, if any, will be determined in accordance with clauses 11 or 24 of this Contract (as may be relevant).  If the Contractor does not comply with this clause 30 the Contractor is not entitled to any Relief by reason of the giving of the Direction or compliance with the Direction.

31. SUPERINTENDENT’S REPRESENTATIVE

The Superintendent may from time to time in writing appoint individuals to exercise any functions of the Superintendent under this Contract but not more than one Superintendent's representative may be delegated any one function at the same time.

32. PRINCIPAL’S REPRESENTATIVE
The Principal may from time to time in writing appoint a representative to exercise any functions of the Principal and to perform the role of the Principal’s Representative under this Contract.  If there is no Principal's Representative appointed at any point in time, the Superintendent will perform the role of the Principal’s Representative under this Contract.
33. ASSIGNMENT AND SUBCONTRACTING

(a) The Contractor must not assign, transfer, mortgage, pledge, charge or otherwise encumber this Contract or any payment or any other right, benefit or interest of the Contractor under this Contract without the prior written approval of the Principal.
(b) The Contractor must not subcontract any part of the work under the Contract without the prior written approval of the Principal.  Any approval to subcontract will not relieve the Contractor from any liability or obligation under the Contract. Subcontract conditions of contract and payment obligations must be compatible with this Contract.

(c) The Principal may, in its absolute discretion and at any time, novate or assign this Contract or any payment or other right, benefit or interest under this Contract to any other person or persons.  On any such novation or assignment the Contractor must provide to the Principal all necessary assistance and do and execute all things as are deemed necessary or desirable by the Principal to effect such novation or assignment, including executing a deed of novation satisfactory to the Principal.
34. CONTRACTOR’S PERSONNEL

The Contractor must at the request of the Superintendent immediately remove from the Site any person engaged thereon who may, in the opinion of the Superintendent, be incompetent or misconduct themselves and such person must not be engaged again on the Site without the permission of the Superintendent.
35. NOTICES

(a) Each communication (including each notice, consent, approval, request and demand) to be given or served upon the Principal or the Contractor under or in connection with the Contract must be in writing and sent electronically by electronic mail to the electronic addresses specified in Items 6, 8 or 9 (as applicable).
(b) Each communication must be in legible writing and in English.
(c) Each communication will be deemed to have been given by the sender and received by the recipient upon receipt by the sender of an electronic acknowledgement from the recipient's information system showing that the electronic mail or any of its attachments have been opened by the recipient, provide that any electronic acknowledgement received on a day that is not a Business Day or after 6.00pm on a Business Day, will be taken to be received at 8.00am the next Business Day.
36. CONFIDENTIALITY
(a) This Contract and the Contract Documents are confidential.  The Contractor must not disclose any of this Contract or the Contract Documents without the prior written consent of the Principal, except to the extent that the disclosure is required for the Contractor to:

(i) carry out its obligations under the Contract;
(ii) comply with any applicable laws or any requirement of any regulatory body (including any relevant stock exchange); or
(iii) enable the Contractor to obtain professional legal, financial or insurance advice.

(b) The Contractor must promptly return to the Principal all copies of the Principal's Confidential Information at the end of this Contract.

(c) Without limiting clause 36(a), the Contractor must:
(i) not:

(A) disclose any information concerning the Contract or the Contract Documents for distribution through any communications media;

(B) not make any public disclosures, announcements or statements (including on any website) in relation to the Contract or the Contract Documents; or
(C) not display any information on the Site in relation to the Contract or the Contract Documents,

without the prior written consent of the Principal; and
(ii) refer to the Principal any enquiries from any media concerning the Contract or the Contract Documents.
(d) The Principal may publish (on the internet or otherwise) the name of the Contractor and the Contract Sum together with conditions of this Contract generally.
37. PRIVACY
The Contractor agrees that in respect of Personal Information held in connection with this Contract:

(a) that it will be bound by the Information Privacy Principles and any applicable Code of Practice with respect to any act done or practice engaged in by the Contractor for the purposes of this Contract, in the same way and to the same extent as the Principal would have been bound by the Information Privacy Principles and any applicable Code of Practice in respect of that act or practice had it been directly done or engaged in by the Principal; and 

(b) immediately notify the Principal's Representative if the Contractor becomes aware of a breach or possible breach of the obligations referred to in clause 37 by the Contractor or any of its officers, employees, subcontractors, consultants or agents.
38. CONFLICTS OF INTEREST
(a) The Contractor warrants to the Principal that neither it, nor any contractor, consultant or employee of the Contractor has, at the Date of this Contract, any conflict of interest or duty in relation to the work under the Contract.

(b) If the Contractor becomes aware of any circumstances, arrangements, corporate relationships or understandings that constitute, or may reasonably be considered to constitute, an actual, potential or perceived conflict of interest or duty of the Contractor or any contractor, consultant or employee of the Contractor, the Contractor must immediately notify the Principal and describe how it proposes to manage any such actual, potential or perceived conflict of interest or duty.
(c) The Principal may direct the Contractor in relation to a conflict of interest or duty of the Contractor in relation to the work under the Contract.  The Contractor must comply with any direction of the Principal given under this clause 38.  The Contractor will not be entitled to make any claim (including a claim for an extension of time or a Variation) against the Principal for complying with the requirements of, or a direction given under, this clause 38.
39. RECORDS, REPORTING AND FINANCIAL INFORMATION
39.1 Contractor’s Records

The Contractor must create and maintain complete and accurate accounts and records relating to the performance of the work under the Contract and otherwise in connection with the Contract, as would be expected of an experienced, prudent and competent contractor engaged in respect of works of a similar nature to the Works (Contractor’s Records).  The Contractor will ensure that the Contractor's Records are available to the Principal and any person authorised by the Principal at any time during business hours for examination, audit, inspection, transcription and copying. The Contractor must keep the Contractor’s Records for a minimum of 7 years, or any other period directed in writing by the Superintendent, after the earlier to occur of:

(a) the expiry of the last Defects Liability Period; and

(b) the termination of the Contract.

39.2 Reporting

(a) The Contractor must submit written reports regarding the Contractor's performance under the Contract (Regular Performance Reports) to the Superintendent regularly, and at least monthly at the end of each calendar month (or as otherwise directed by the Principal) while the work under the Contract is being undertaken in such form as the Principal or the Superintendent requires from time to time and which must include at a minimum the information listed in Item 35.

(b) If the Contract is a Shared Reporting Contract under clause 39.3(a), the Contractor must:

(i) cooperate with, and provide any assistance reasonably required by, the Superintendent in relation to the Shared Reporting Process; and

(ii) without limiting clause 39.3(a), provide to the Superintendent any information required by the Superintendent from time to time, within the time requested, for the purposes of the Shared Reporting Process (Shared Reporting Information).

39.3 Shared Reporting Process

The Contractor acknowledges and agrees that: 

(a) the Contract will be subject to the Shared Reporting Regime if the Contract Sum exceeds the threshold identified in Item 36 (Shared Reporting Contract); and

(b) if the Contract is a Shared Reporting Contract under clause 39.3(a), then details of the Contractor's performance under the Contract, including the Regular Performance Reports and the Shared Reporting Information, may be made available by the Principal to other government departments or agencies or municipal, public or statutory authorities (Shared Reporting Process), and taken into account by the Principal or those other government departments or agencies or authorities when considering the Contractor for future tendering and contracting opportunities.

39.4 Evidence of financial standing or financial arrangements

(a) The Contractor warrants to the Principal that the Contractor at all times will have sufficient financial capacity to meet all of its obligations under the Contract.

(b) Without limiting clause 39.2(a), the Contractor must provide the Principal with certified copies of the audited financial statements for the previous financial year for the Contractor or other evidence of the Contractor's financial standing which demonstrates its financial capacity to meet all of its obligations under the Contract.
general
40. GENERAL
(a) (Survival): All provisions of this Contract which, expressly or by implication from their nature, are intended to survive rescission, termination or expiration of this Contract will survive the rescission, termination or expiration of this Contract, including any provision in connection dealing with the Principal's rights to set-off and recover money, intellectual property, confidentiality and privacy, insurance, any indemnity, release or financial security given under this Contract, any limitation of liability and any right or obligation arising on consequences of termination survive the end of this Contract and may be enforced at any time.

(b) (Audit): The Contractor agrees that:

(i) the Principal, or any person nominated by the Principal, may for so long as the Contractor retains liability under this Contract, inspect, audit, or investigate any documents and other information prepared or maintained by or on behalf of the Contractor in connection with the work under the Contract or the Works; and 

(ii) it will provide whatever documents, other information, access, facilities or assistance is necessary to conduct whatever audit, inspection or investigation is required by the Principal or any person nominated by the Principal. 

(c) (Governing Law): This Contract is governed by, and must be construed according to, the Laws of Victoria, Australia.
(d) (Amendments): This Contract may only be varied with the written consent of each party.
(e) (Waiver): None of the terms of this Contract can be waived, discharged or released unless the parties agree in writing.
(f) (Joint and several liability): Where a party comprises two or more persons, each person will be jointly and severally bound by the party’s obligations under the Contract.
(g) (Relationship between the parties): This Contract is not intended to create a partnership, joint venture or agency relationship between the parties.  The Contractor is engaged as an independent contractor.  Nothing in this Contract creates any employment relationship between the Contractor and the Principal.
(h) (Counterparts): This Contract may consist of a number of counterparts and, if so, the counterparts taken together constitute one document.

(i) (Entire agreement): This Contract constitutes the entire agreement between the parties in connection with its subject matter and will take effect according to its terms despite any prior agreement or prior representations, understandings or arrangements made between the parties whether orally or in writing.  
(j) (Prior work): The Contractor acknowledges and agrees that this Contract applies to any Works or work under the Contract performed by the Contractor before the date of this Contract, as if those Works and work under the Contract were performed under this Contract. 

(k) (Severance): Any provision of this Contract, which is illegal, void or unenforceable, will be ineffective to the extent only of such illegality, voidness or unenforceability, and such illegality, voidness or unenforceability will not invalidate any of the other provisions of this Contract. 

(l) (Binding): The Contract between the Contractor and the Principal is effective even if the Execution Page is only executed by the Contractor, provided the Principal, or the Principal’s Representative, has affirmed the Contract by the issuing of a Letter of Acceptance or an instruction to commence work.
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