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Sample Document

SIB Purchase Agreement

	What is this sample document usually called?
	SIB Purchase Agreement.

	What group of documents does it belong to?
	Bond Documents.
See What other documents are closely related to it? below.

	Who will sign it?
	Issuer of the Social Impact Bonds (Bonds), which is usually the Proponent.

Initial purchaser(s) of the Bonds.

	When is it used?
	All Social Impact Bond transactions.

	What does it do?
	Provides terms for the issue and sale of Bonds to initial purchasers (who agree to “subscribe” for the issue of the Bonds and pay the purchase price for them).

	What areas does it cover?
	· Agreement to issue and purchase Bonds on a specified date.
· Distribution and offering arrangements for the Bonds and marketing materials.
· Contractual protections for the parties (representations and warranties, undertakings and indemnity provisions).

	What drafting options does it include?

	Standard Provisions that are to apply generally.

Secured Transaction Provisions for any funding model that requires the State to take security, or where it is agreed with Bond investors that security is to be given to them, over particular assets.
SPE Issuer Transaction Provisions where a special purpose entity acts as the issuer of the Bonds and/or the counterparty for the Implementation Agreement.

Drafting instructions are included in the sample document to assist in drafting for the inclusion (or removal) of these and other optional features.

	What other documents are closely related to it?
	All SIB transactions
· SIB Deed Poll – sets out binding promises from the Issuer relating to the Bonds, as well as standard terms and rules applicable to them.
· Bond Conditions – the terms on which the Bonds are issued.
· Bond Issue Confirmation (form included in the SIB Deed Poll) –completes the Bond Conditions by confirming the issue of the Bonds and certain variable details.
· Information Memorandum – used for marketing the Bonds to investors in the Australian wholesale capital market.

Also related will be any agency services agreement that is agreed between the Issuer and a registrar or other agent. 

	What should we do before we use this sample document?
	This sample document contains general provisions and other information only and does not take into account the objectives, needs or financial arrangements of any particular transaction.  

Before using this sample document, you should:

· carefully consider and make your own assessment of whether it is appropriate for the SIB arrangement or other transaction that you are considering;

· perform your own independent investigation and analysis of the suitability and appropriateness of this sample document for any SIB arrangement or other transaction that you are considering;

· consult your own legal, tax and other professional advisers as part of your assessment of this sample document and its suitability for your transaction; and

· satisfy yourself that cross references in the sample document to other provisions of the sample document, or to any provisions or the names of other documents, are correct.

	Why is this sample document available?
	This sample document is intended to provide a guide for, and to streamline the development of, the documentation (and specific provisions) that is used for an SIB arrangement.  This sample document can be freely used for such a purpose.  Use of this sample document may help to make the legal process more efficient and reduce costs.  

The State of Victoria (acting through a named Government Department) (the State) is not making the use of the sample document mandatory but the State would expect to take into account in any evaluation of a proposed SIB arrangement the non-use of the sample document and the reasons for the non-use, any material departures from the sample document and the reasons for the departures and the possible implications for time, cost and efficiency.  

The acceptance of the final form of this document by the State will be a condition precedent to the terms of the SIB arrangement.  However, it may not be suitable in all circumstances and the State reserves the right to require a departure from this sample document in order to address the specifics of a particular SIB arrangement, to address then current market practice and conditions and otherwise as necessary to protect the interests of the relevant department, agency or other State body and the State.

	Where can I get further information?
	If you have any questions in relation to this sample document, or any specific provision or other related information, queries can be directed to socialimpactbonds@dtf.vic.gov.au.



Legal matters

This sample document has been prepared by King & Wood Mallesons at the request of, and in consultation with, the Victorian Department of Treasury and Finance (DTF) and its advisers. It forms part of a suite of sample transaction documents that has been developed by DTF for use in connection with SIB arrangements.
This sample document has been derived in part from the Purchase Agreement prepared by the State of Queensland, in consultation with Trevor Danos AM and King & Wood Mallesons, the use of which for the purposes of preparing this document is gratefully acknowledged. Users of this sample document are directed to the copyright notices and acknowledgments on its cover page. 
No reliance may be placed for any purposes whatsoever on the provisions and other information contained in this sample document (or any other communications or materials separately provided or discussed verbally in connection with this sample document) or on its completeness, accuracy or fairness.  No representation or warranty, expressed or implied, is given by, or on behalf of, the State, King & Wood Mallesons or any other person as to the provisions and other information included in this sample document being acceptable to the State in all circumstances, that it is suitable for any particular SIB arrangement or as to the accuracy or completeness of the provisions or other information contained in this sample document and no liability whatsoever is accepted by the State or King & Wood Mallesons for any loss howsoever arising, directly or indirectly, from any use of such provisions or other information or otherwise arising in connection with it. The provisions and other information in this sample document are subject to negotiation, verification, completion and change.
Purchase Agreement 
(State of Victoria Social Impact Bond Pilot Project)


[insert legal name and ABN of Issuer]
[insert legal name and ABN of initial subscriber(s)]
[Drafting Note:  This document is structured for an issue of Bonds that involves an intermediary who on-sells the Bonds in the secondary market. If this agreement is to be used for the sale of Bonds to a single investor (who is purchasing the Bonds for their own account and is not subscribing of the Bonds on behalf of other investors or with the intention to on-sell them to other investors in connection with their issue), this document can be reduced to a more simple purchase agreement - for example, by retaining only the following provisions (in each case, applying the single Initial Subscriber drafting options):

The Details, clauses 1 (“Subscription”), 2 (“Conditions precedent”) (other than 2.1(a)(iv) and 2.1(d)), 3.1 (“Offering materials”), 4.1 (“Issuer’s representations and warranties”), 5.1 (“Initial Subscriber representations and warranties”), 5.2 (“Compliance with law”), 5.3 (“Selling and distribution restrictions”), 7 (“Notices”), 8 (“General”), 9 (“Governing law and jurisdiction”), 10 (“Definitions and interpretation”) of the General Terms, the Schedule (“Form of Verification Certificate”) and the Signing page.
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 © 2016 State of New South Wales, State of Queensland and State of Victoria.
This document is licensed for use by you under the Creative Commons Attribution-NonCommercial-ShareAlike 3.0 Australia Licence (available at https://creativecommons.org/licenses/by-nc-sa/3.0/au/legalcode) (Licence). This document has been prepared by the State of Victoria in consultation with Trevor Danos AM and King & Wood Mallesons (and it should be so attributed).  If you use this document, either in connection with the State of Victoria’s Social Impact Bond Pilot Project or otherwise, you must comply with the terms of the Licence.
This document has been derived in part from the SBB Purchase Agreement (Reference Work) prepared by the State of Queensland in consultation with Trevor Danos AM and King & Wood Mallesons, available at https://www.treasury.qld.gov.au/projects-infrastructure/initiatives/sbb/resources.php.  The Reference Work is derived in part from the Purchase Agreement of the NSW Office of Social Impact Investment, prepared by the NSW Crown Solicitor’s Office in consultation with Trevor Danos AM, available at http://www.dpc.nsw.gov.au/programs_and_services/social_impact_investment/social_benefit_bonds.  To the extent that this work is a derivative work of those works, this work is licensed to you under clause 9 of the Licence.

3Details


4General terms


41
Subscription


52
Conditions precedent


52.1
Conditions to subscription and payment


62.2
Termination


63
Offering materials


63.1
Offering materials


63.2
Authority to distribute


74
The Issuer


74.1
Issuer’s representations and warranties


94.2
Issuer’s undertakings


105
The Initial Subscriber[s]


105.1
Initial Subscriber representations and warranties


125.2
Compliance with law


125.3
Selling and distribution restrictions


125.4
Information Memorandum


125.5
Suspension or cancellation due to illegality


136
Indemnities


136.1
Indemnity by the Issuer


136.2
Initial Subscriber indemnity


146.3
General


147
Notices


147.1
Form of notices


147.2
Delivery


147.3
When effective


158
General


169
Governing law and jurisdiction


1610
Definitions and interpretation


1610.1
Definitions


1810.2
General interpretation


20Schedule – Form of Verification Certificate


21Signing page





Details

	Parties
	Issuer and [each] Initial Subscriber

	Issuer
	Name
	[insert legal name]

	
	ABN
	[insert ABN]

	
	[Capacity]
	[include if applicable – for example, where the Issuer is a special purpose entity that is a trust, and the trustee is acting in that capacity (and not in its personal capacity) – otherwise delete this item]

	
	Address
	[insert business address]

	
	Fax
	[insert fax number (including area code)]

	
	[Email]
	[insert email address (if applicable) – otherwise delete this item]

	
	Attention
	[insert contact]

	
 Initial Subscriber[s]
	Name
	[insert legal name]

	
	ABN
	[insert ABN]

	
	Address
	[insert business address]

	
	Fax
	[insert fax number (including area code)]

	
	[Email]
	[insert email address (if applicable) – otherwise delete this item]

	
	Attention
	[insert contact]

	Bonds
	[Insert description of Bonds to be issued] (“Bonds”)

	Governing law
	Victoria, Australia.

	Date of Agreement
	[Insert date] 


General terms

1 Subscription

On [insert Issue Date], or such other date as is agreed between the Issuer and the Initial Subscriber[s] (“Issue Date”):

(a) the Issuer agrees to issue and sell the Bonds in accordance with this agreement; and

[Drafting option:  Where there is only one Initial Subscriber, include the following as clause 1(b):
(b) [the Initial Subscriber agrees to subscribe for the aggregate principal amount of Bonds by paying a purchase price for those Bonds of A$[insert aggregate purchase price] which shall be paid by the Initial Subscriber to the Issuer in immediately available funds in the manner agreed between them in accordance with this agreement.]

[OR]
[Where there are two or more Initial Subscribers, include the following as clauses 1(b), (c) and (d):
(c) [each Initial Subscriber severally agrees: 
(i) to subscribe for the principal amount of the Bonds specified against its name in column 2 of the table below, 
by paying to the Issuer, in immediately available funds: 
(ii) the purchase price for those Bonds (“Purchase Price”) specified against its name in column 3 of the table below, 
in the manner agreed between them in accordance with this agreement.
Table

	Column 1
	Column 2
	Column 3

	Name
	Principal amount of Bonds to be subscribed
	Purchase Price

	[insert name of Initial Subscriber]
	A$[insert principal amount (face value) of Bonds]
	A$[insert Purchase Price]

	[insert name of Initial Subscriber]
	A$[insert principal amount (face value) of Bonds]
	A$[insert Purchase Price]

	Total 
	A$[insert aggregate principal amount]
	A$[insert aggregate Purchase Price]


(d) Notwithstanding any other provision of this clause 1, the Initial Subscribers and the Issuer agree that settlement of the issue of the Bonds takes place on the following basis: 

(i) [insert name of Initial Subscriber] (“Settling Subscriber”) agrees to pay the aggregate Purchase Price for the Bonds to the account nominated by the Issuer in the manner agreed between them;

(ii) the Issuer agrees to issue the Bonds to the Settling Subscriber; and 
(iii) the Settling Subscriber agrees to deliver the Bonds to the other Initial Subscriber[s] in the amounts set out against its name in the table under clause 1(b) or in such other name as directed by the Initial Subscriber against payment by the Initial Subscriber of the relevant Purchase Price for those Bonds [through the Austraclear System or in any other manner agreed between them].

Nothing in this clause 1(c) relieves the Issuer from the obligation to issue the Bonds or the Initial Subscribers from their obligations to subscribe for the Bonds in accordance with the other provisions of this agreement.  
(e) Except as expressly provided in this agreement, the obligations of each Initial Subscriber under this agreement are individual and independent and:

(i) the failure of one of them to comply with their obligations under this agreement does not relieve the other of any of its obligations; 

(ii) none of them is responsible for the failure of any other to comply with their obligations under this agreement; and

(iii) each of them may separately enforce its rights against the Issuer.
End of drafting option]
2 Conditions precedent

2.1 Conditions to subscription and payment
[Drafting Note: the following set of conditions precedent is illustrative only.  The Initial Subscriber(s) may require that additional or alternative conditions be included under this clause]
The Issuer acknowledges that the obligations of [the / each] Initial Subscriber to subscribe and pay for the Bonds on the Issue Date are subject to receipt by the Initial Subscriber, or satisfaction (as the case may be), of the following conditions precedent in a form and substance reasonably satisfactory to it:

(a) on or before the Issue Date, it has received: 

(i) a copy of this agreement signed by the Issuer;

(ii) copies of each of the Transaction Documents signed by each of the parties to them and, if applicable, duly stamped (or evidence that it will be stamped); 
(iii) an electronic copy of the Information Memorandum which has not been withdrawn; and

(iv) a legal opinion with respect to the Transaction Documents in the form satisfactory to the Initial Subscriber;

(b) the representations and warranties of the Issuer in this agreement being true, accurate and correct in all respects and not misleading or deceptive or likely to mislead or deceive at, and as if made on, the Issue Date;

(c) the Issuer having performed all of its obligations, and not being in breach of any obligation, under a Transaction Document that is required to be performed on or before the Issue Date; and

(d) there must not have occurred since the date of this agreement, in the opinion of the Initial Subscriber, a change in Australian financial, political or economic conditions as would be likely to materially prejudice the success of the offering, issue or initial distribution of the Bonds.

2.2 Termination

If any of the conditions in clause 2.1 (“Conditions to subscription and payment”) are not satisfied, or waived by the Initial Subscriber[s], on or by the Issue Date, the Initial Subscriber[s (acting jointly)] may terminate this agreement and will be released from [its / their] obligations under it provided that the Initial Subscriber[s] may agree with the Issuer that one or more of the conditions set out in clause 2.1 may be satisfied by such later date as the Initial Subscriber[s] specify.  

3 Offering materials
3.1 Offering materials
(a) The Issuer confirms that, in connection with the issue of the Bonds, it has signed the Bond Issue Confirmation for the Bonds.  

(b) [The / Each] Initial Subscriber confirms that it has received a copy (in electronic form) of each of the following documents:

(i) the SIB Deed Poll;

(ii) the Information Memorandum; and

(iii) the Bond Issue Confirmation.
(c) The Issuer agrees to give to [the / each] Initial Subscriber copies (in electronic form) of each supplement to, or amendment or replacement of, any of the documents referred to in clause 3.1(b). 

3.2 Authority to distribute

(a) Subject to clause 5 (“The Initial Subscriber[s]”), [the / each] Initial Subscriber is authorised by the Issuer to give to actual and potential purchasers of the Bonds copies of the materials described in clause 3.1 (“Offering materials”) in accordance with the conditions and restrictions contained in this agreement and in the Information Memorandum.  

(b) The Issuer may from time to time update, supplement or replace the materials described in clause 3.1 (“Offering materials”) and the [Initial Subscriber agrees / Initial Subscribers agree] to only distribute the most recent versions of those materials (as updated or supplemented, if applicable).
(c) [The Initial Subscriber is not / No Initial Subscriber is] authorised by the Issuer to give any information or make any representation in connection with the Bonds or the condition or affairs of the Issuer (financial or otherwise) which is not contained in, or consistent with, the most recent Information Memorandum (as then updated or supplemented, if applicable).  

(d) The Issuer is not responsible for any information or representation given or made by [the / an] Initial Subscriber in connection with the Bonds or the condition or affairs of the Issuer (financial or otherwise) which is not contained in the most recent Information Memorandum (as then updated or supplemented, if applicable).
(e) The Issuer acknowledges and agrees that the Initial Subscriber[s]:

(i) [has / have] not been the source of any information contained in the Information Memorandum [(other than [its name and contact details / the respective names and contact details] listed in the Information Memorandum)];

(ii) [has / have] not caused or authorised the issue of the Information Memorandum;

(iii) [has / have] not made any independent verification or undertaken any due diligence concerning the contents of the Information Memorandum; and

(iv) make[s] no representation or warranty in respect of, and assume[s] no responsibility for, anything contained in the Information Memorandum [(other than as set out in clause 3.2(e)(i))].
4 The Issuer

4.1 Issuer’s representations and warranties

[Drafting Note: the following set of representations and warranties is illustrative only.  The Initial Subscriber(s) may require that additional or alternative representations and warranties be included under this clause:

(a) The Issuer represents and warrants for the benefit of [the / each] Initial Subscriber:
(i) (incorporation and existence) it has been incorporated in accordance with the laws of its place of incorporation, is validly existing under those laws and has power and authority to carry on its business as it is now being conducted; 

(ii) (power) it has power to enter into the Transaction Documents to which it is a party and comply with its obligations under them; 
(iii) (validity of obligations) its obligations under the Transaction Documents to which it is a party are valid and binding, and are enforceable against it in accordance with their terms subject to any necessary stamping and registration requirements, applicable equitable principles, laws relating to insolvency and affecting creditors’ rights generally and to such other matters of law as set out in any legal opinion received by or relied upon by the Initial Subscriber; 

(iv) (no misrepresentation) the information contained in the Information Memorandum is, to the knowledge of the Issuer after having made all reasonable enquiries to ensure that such is the case, not misleading or deceptive, or likely to mislead or deceive, and there are no other facts in relation thereto the omission of which would in the context of the issue of the Bonds make any statement in the Information Memorandum misleading or deceptive, or likely to mislead or deceive; 
(v) (opinions) any statements, opinions and intentions expressed in the Information Memorandum with regard to the Issuer or the Bonds are honestly made or held, have been made or reached after considering all relevant circumstances and are based on reasonable assumptions;

(vi) (disclosure) all information it has provided to [the / each] Initial Subscriber in relation to itself, its condition or affairs (financial or otherwise) was true and correct in all respects and not misleading or deceptive or likely to mislead or deceive (including by omission) as at the time it was provided;

(vii) (Bonds validly issued) when duly issued in accordance with the Transaction Documents, its obligations under the Bonds will be valid and binding, and enforceable against it in accordance with their terms subject to applicable equitable principles, laws relating to insolvency and affecting creditors’ rights generally and to such other matters of law as set out in any legal opinion received by or relied upon by the Initial Subscriber;

(viii) (no contravention or exceeding power) the Transaction Documents to which it is a party and the transactions under them which involve it do not contravene: 

(A) its constituent documents (if any), or cause a limitation on its powers or, if applicable, the powers of its directors to be exceeded; or

(B) any law or obligation by which it is bound (including all environmental, workplace or labour and taxation laws and directives or any judgment, ruling, order or decree binding on it) or to which any of its assets are subject;

(ix) (authorisations) it has in full force and effect the authorisations necessary for it to enter into the Transaction Documents to which it is a party, to exercise its rights and comply with its obligations under them and to allow them to be enforced and to issue the Information Memorandum; 
(x) (solvency) there are no reasonable grounds to suspect that it is unable to pay its debts as and when they become due and payable; and 

(xi) (no immunity) it has [no immunity from the jurisdiction of a court or from legal process.

[Option 2 Provision (SPE Issuer Transactions).  Where the transaction structure involves a special purpose entity that is a trust and/or which is managed by a third-party manager, additional representations, warranties and undertakings in respect of the Issuer (in its capacity as trustee of the Trust) may be required to be given for the benefit of the Initial Subscriber(s).  The following representations and warranties provide examples of the types of representations and warranties that may be required, but are illustrative only:
(xii) (no removal) no action has been taken or proposed to remove it as trustee of the Trust; 
(xiii) (no default) it is not in default under the Trust Deed; 
(xiv) (no termination) it has no notice that action has been taken or proposed to terminate the Trust;

(xv) (sole trustee) it is the only trustee of the Trust; and
(xvi) (right of indemnity) except as expressly provided in the Trust Deed or at law, it has a right to be fully indemnified out of the assets of the Trust in relation to any liability of the Issuer arising under any Transaction Document to which the Issuer is a party. 
End of Option 2 Provision (delete if transaction structure does not involve a special purpose entity)]
(b) The representations and warranties in this clause 4.1 are taken also to be made (by reference to the then current circumstances) on each date between the date of this agreement and the Issue Date and on the Issue Date.
(c) The Issuer acknowledges that the other parties have entered into this agreement in reliance on the representations and warranties in this clause 4.1.  
4.2 Issuer’s undertakings

[Drafting Note: the following set of undertakings is illustrative only.  The Initial Subscriber(s) may require that additional or alternative undertakings be included under this clause:
The Issuer undertakes with the other parties that:

(a) (update Information Memorandum) if, prior to the Issue Date, any matter comes to its attention that mean that the representations given by it under clauses 4.1(a)(iv) and 4.1(a)(v) are not, or may not be, correct or accurate, it will:

(i) notify promptly the Initial Subscriber[s] of the matter, specifying details of it; and

(ii) in consultation with the Initial Subscriber[s], either:

(A) withdraw the Information Memorandum; or 
(B) update the Information Memorandum with such supplementary information as may be necessary to ensure that the representations given by it under clauses 4.1(a)(iv) and 4.1(a)(v) are, at all future times, correct;

(b) (compliance with Transaction Documents) at all times, it shall comply with its obligations under or in respect of the Transaction Documents to which it is a party;
(c) (compliance with laws) it shall comply with all of its obligations under all applicable laws and directives, where non-compliance would have a Material Adverse Effect on its ability to carry out its obligations under the Transaction Documents; 

(d) (announcements) it shall consult with the Initial Subscriber[s] as to the content of any public announcements in connection with the Bonds and, if [the / an] Initial Subscriber is named in such announcement, not release such an announcement without the Initial Subscriber’s consent (not to be unreasonably withheld or delayed); and

(e) (notify) without limiting clause 4.2(a), it shall notify promptly the Initial Subscriber[s] if it becomes actually aware that any representation or warranty made or taken to be made by it in a Transaction Document is untrue or misleading or deceptive in a material respect when made or taken to be made.

[Option 2 Provisions (For SPE Issuer Transactions).  Where the transaction structure involves a special purpose entity that is a trust and/or which is managed by a third-party manager, additional representations, warranties and undertakings in respect of the Manager (in its capacity as manager and in its personal capacity) may be required to be given for the benefit of the Initial Subscriber(s).  If so required, these can be set out as a new clause 6, with subsequent clauses renumbered accordingly.]
5 The Initial Subscriber[s]
5.1 Initial Subscriber representations and warranties
(a) [The Initial Subscriber / Each Initial Subscriber individually] represents and warrants and for the benefit of the Issuer that:

(i) (incorporation and existence) it has been incorporated in accordance with the laws of its place of incorporation, is validly existing under those laws and has power and authority to carry on its business as it is now being conducted;

(ii) (power) it has power to enter into this agreement and comply with its obligations under it;

(iii) (validity of obligations) its obligations under this agreement are valid and binding, and are enforceable against it in accordance with their terms subject to applicable equitable principles, laws relating to insolvency and affecting creditors’ rights generally and to such other matters of law as set out in any legal opinion received by or relied upon by the Issuer;

(iv) (no prospectus) no action has been taken, or will be taken, by it in relation to Bonds that would require a document that includes disclosure to investors for the purposes of Part 6D.2 or 7.9 of the Corporations Act  to be lodged with ASIC or any other government agency or authority; 
(v) (no retail offers): 

(A) it is a person to whom an offer of the Bonds may be made without disclosure under Part 6D.2 or 7.9 of the Corporations Act needing to be made; and 

(B) no action has been taken, or will be taken, by it in any jurisdiction which would permit a public offering of the Bonds, or possession or distribution of the Information Memorandum, Bond Issue Confirmation or any other offering material in relation to the Bonds, in any jurisdiction where action for that purpose is required in connection with the primary distribution of the Bonds. 

In addition, it represents and undertakes that:

(C) it has not made or invited, and will not make or invite, an offer of the Bonds for issue or sale in Australia (including an offer or invitation which is received by a person in Australia); and

(D) it has not distributed or published, and will not distribute or publish, any Information Memorandum or other offering material or advertisement relating to any Bonds in Australia,

unless:

(E) the offer or invitation: 

(aa) falls within the exemption for offers to “sophisticated investors” set out in section 708(8) of the Corporations Act; 
(ab) falls within the exemption for offers to “professional investors” set out in section 708(11) of the Corporations Act; or

(ac) otherwise does not require disclosure to investors under Part 6D.2 or 7.9 of the Corporations Act; 

(B)
the offer or invitation is not made to a “retail client” as defined for the purposes of section 761G of the Corporations Act;

(C)
such action does not require any document to be lodged with ASIC or any other government agency or authority; and

(D)
such action complies with all applicable laws and directives; and

(vi) (performance measures) it has read and understood the materials referred to in clause 3.1 (“Offering materials”) and, in particular, it understands the way in which the payment and repayment of amounts (including principal and interest) under the Bonds is calculated and that the quantum of such amounts may vary, and the way in which such amounts are determined may be modified or varied, in accordance with the terms of those documents. 

(b) The representations and warranties in this clause 5.1 are taken also to be made (by reference to the then current circumstances) on each date between the date of this agreement and the Issue Date and on the Issue Date.
(c) [The / Each] Initial Subscriber acknowledges that the Issuer has entered into this agreement in reliance on the representations and warranties in this clause 5.1.  
5.2 Compliance with law

[The / Each] Initial Subscriber agrees to comply with any applicable laws and directives in any jurisdiction in which it subscribes for, offers, places, sells, re-sells or transfers any Bonds.
5.3 Selling and distribution restrictions

[The / Each] Initial Subscriber agrees that it will not directly or indirectly offer, place, sell, re-sell or transfer Bonds or distribute the Information Memorandum, the Bond Issue Confirmation or any other offering material in relation to the Bonds in any jurisdiction except:
(a) in accordance with this agreement;

(b) in accordance with the conditions and restrictions which are set out in the Information Memorandum; and
(c) under circumstances that will result in compliance by the Initial Subscriber with any applicable law or directive of that jurisdiction.

5.4 Information Memorandum
[The / Each] Initial Subscriber undertakes that as soon as practicable after any officer or employee of the Initial Subscriber directly involved in the distribution of the Information Memorandum or the marketing or offering of the Bonds becomes aware of any matter: 
(a) which may cause any information contained in the Information Memorandum to be misleading or deceptive, or likely to mislead or deceive; or 
(b) the omission of which would in the context of the issue of the Bonds make any statement in the Information Memorandum misleading or deceptive, or likely to mislead or deceive, 
it will notify the Issuer. 
For the avoidance of doubt, this undertaking does not impose any positive obligation on [the / an] Initial Subscriber to independently verify the information contained in the Information Memorandum or to provide advice to the Issuer in respect of the accuracy and completeness of the contents of or any other aspect of the Information Memorandum.
5.5 Suspension or cancellation due to illegality
(a) This clause 5.5 applies if there has been:

(i) a change in a law or directive; 

(ii) a change in the interpretation or administration of a law or directive by an authority; or

(iii) a new law or directive,

applying for the first time after the date of this agreement, that makes it (or will make it) illegal or impossible in practice for [the / an] Initial Subscriber to comply with any of its obligations under this agreement.  
In these circumstances, [the/an] Initial Subscriber may, by giving notice to the Issuer, suspend or cancel some or all of its obligations under this agreement as indicated in the notice, which notice shall also set out in detail the reasoning for such suspension.  If such suspension or cancellation relates to that Initial Subscriber’s obligation to pay for Bonds that have been sold but not yet issued, the Issuer’s obligation to deliver the Bonds shall similarly be suspended or cancelled.

(b) The suspension or cancellation referred to in clause 5.5(a):

(i) must apply only to the extent necessary to avoid the illegality or impossibility; and

(ii) in the case of suspension, may continue only for so long as the illegality or impossibility continues.
6 Indemnities

6.1 Indemnity by the Issuer
The Issuer indemnifies, and will keep indemnified, [the / each] Initial Subscriber and each of [its / their respective] officers and employees (in this clause 6.1, together, the “Indemnified Persons”) against any loss, claim, cost or expense reasonably incurred or arising out of or in connection with: 
(a) any failure by the Issuer to issue any Bonds which the Issuer has become bound to issue in accordance with this agreement, except to the extent that such failure is due to default of the Initial Subscriber;

(b) any breach by the Issuer of its obligations under this agreement or any untrue statement, representation or warranty or alleged untrue statement, representation or warranty contained in or made in connection with this agreement; and
(c) any untrue, misleading or deceptive statement or any alleged untrue or misleading or deceptive statement or a statement that is alleged to be untrue or likely to mislead or deceive contained in the Information Memorandum, or any omission or alleged omission to state a material fact, condition, matter or thing from, the Information Memorandum.

No amount is payable under this clause 6.1 to the extent the liability, loss, cost or expense is due to the fraud, misconduct or gross negligence of the Indemnified Person.

The Issuer agrees to pay amounts due under this indemnity promptly following demand from the Initial Subscriber.

6.2 Initial Subscriber indemnity

[The Initial Subscriber / Each Initial Subscriber (severally and not jointly)] agrees to indemnify and hold harmless the Issuer and each of its officers and employees (in this clause 6.2, together, the “Indemnified Persons”) against any liability or loss, arising from, and any costs or expenses incurred in connection with a failure of the Initial Subscriber: 
(a) to comply with its obligations under clause 5 (“The Initial Subscriber[s]”); and
(b) to pay any sum due in respect of the purchase of any Bond, or to purchase any Bond which the Initial Subscriber is obligated to purchase.
No amount is payable under this clause 6.2 to the extent the liability, loss, cost or expense is due to the fraud, misconduct or gross negligence of the Indemnified Person.

The Initial Subscriber agrees to pay amounts due under this indemnity promptly following demand from the Issuer.

6.3 General 
Any indemnity in this agreement is a continuing obligation independent of a party’s other obligations under this agreement and continues after the agreement ends.  It is not necessary for a party to incur expense or make payment before enforcing a right of indemnity under this agreement.

7 Notices

7.1 Form of notices

All notices, certificates, consents, approvals, waivers and other communications in connection with this agreement (“Communications”) must be in writing, signed by an person duly authorised by the sender and marked for attention as set out or referred to in the Details or, if the recipient has notified otherwise, marked for attention in the way last notified.

7.2 Delivery 

Communications may be:

(a) left at the address set out or referred to in the Details or, if the recipient has notified otherwise, marked for attention in the way last notified; 

(b) sent by prepaid post (airmail, if appropriate) to the address set out or referred to in the Details or, if the recipient has notified otherwise, marked for attention in the way last notified;

(c) sent by fax to the fax number set out or referred to in the Details or, if the recipient has notified otherwise, marked for attention in the way last notified; or

(d) sent by email to the address as notified by the recipient, marked for attention in the way last notified.

However, if the intended recipient has notified a changed postal address, changed fax number or changed email address, then the Communication must be to that address or number.

7.3 When effective 
(a) Communications take effect from the time they are taken to be received unless a later time is specified in them.

(b) If sent by post, Communications are taken to be received 3 days after posting (or 7 days after posting if sent to or from a place outside Australia).

(c) If sent by fax, Communications are taken to be received at the time shown in the transmission report as the time that the whole fax was sent.

(d) If sent by email:

(i) when the sender receives an automated message confirming delivery; or

(ii) when the sender receives any other proof that the email has been received,
whichever happens first.

(e) Despite any other provision above, if Communications are received after 5.00 pm or on a non-business day in the place of receipt, they are taken to be received at 9.00 am on the next business day in that place. 

8 General

(a) An Initial Subscriber is not a trustee for the benefit of or a partner of, nor does it have a fiduciary duty to or other fiduciary relationship with, the Issuer or any other person.

(b) To the extent permitted by law, this agreement prevails to the extent it is inconsistent with any law or directive.

(c) Time is of the essence in this agreement in respect of an obligation of a party to pay money.

(d) A provision of this agreement, or right created under it, may not be waived or varied except in writing signed by the party or parties to be bound.

(e) This agreement may consist of a number of copies, each signed by one or more parties to the agreement.  If so, the signed copies are treated as making up the one document.

(f) Each party agrees not to disclose information provided by any other party that is not publicly available (including the existence of or contents of any Transaction Document) except:

(i) to any person in connection with an exercise of rights or a dealing with rights or obligations under a Transaction Document; 

(ii) to their respective officers, employees, legal and other advisers and auditors; 

(iii) to any party to this agreement or any affiliate of any party to this agreement, provided the recipient agrees to act consistently with this clause 8(f); 

(iv) with the consent of the party who provided the information (such consent not to be unreasonably withheld); or

(v) as required by any law, directive, regulator or stock exchange.

Each party consents to disclosures made in accordance with this clause 8(f).

[Option 2 Provision (SPE Issuer Transactions).  Insert:
(g) Clause [14] (“Indemnity and limitation of liability”) of the Trust Deed applies to the liability of the Issuer under this agreement as if it were set out in full in this agreement with any necessary amendments to clause references and references to applicable documents.
End of Option 2 Provision (delete if transaction structure does not involve a special purpose entity)]
9 Governing law and jurisdiction
(a) This agreement is governed by the law in force in Victoria, Australia.

(b) Each party submits irrevocably and unconditionally to the non-exclusive jurisdiction of the courts of Victoria and courts of appeal from them.  

(c) Without preventing any other method of service, any document in any suit, action or proceedings may be served on a party by being delivered or left at the address set out or referred to in the Details.
10 Definitions and interpretation

10.1 Definitions

These meanings apply unless the contrary intention appears:
ASIC means the Australian Securities and Investments Commission.

[
] Authorised Officer means:

(a) [in the case of the Issuer, an officer of the Issuer whose title contains the word “director”, “chief”, “head”, “president” or “manager”, or a person performing the functions of any of them, or any other person appointed by the Issuer as an Authorised Officer for the purposes of this agreement]; 
(b) [in the case of [the / an] Initial Subscriber, an officer of that party whose title contains the word “director”, “chief”, “head”, “president”, “manager” or “dealer”, or a person performing the functions of any of them, or any other person appointed by that party as an Authorised Officer for the purposes of this agreement].

Austraclear System means the clearing and settlement system operated by Austraclear in Australia for holding securities and electronic recording and settling of transactions in those securities between participants of that system.

Bonds means the Bonds to be subscribed for under this agreement as set out in the Details.

Bond Issue Confirmation means the issue confirmation to be dated on or about [insert date] prepared and issued in relation to the issue of the Bonds and which has been confirmed by the Issuer.
Communication has the meaning given in clause 7.1 (“Form of notices”).
Conditions means the terms and conditions applicable to the Bonds as set out in the Information Memorandum, as amended, supplemented, modified, completed or replaced by the Bond Issue Confirmation, and references to a particular numbered Condition shall be construed accordingly.

Corporations Act means the Corporations Act 2001 (Cth). 
Information Memorandum means the Information Memorandum dated [insert date] and issued in connection with the Bonds and all documents incorporated by reference in it, including the Bond Issue Confirmation and any other updates, amendments or supplements to it, or any replacement of it.

Initial Subscriber means [the / each] person so described in the Details.
Issue Date means, in respect of a Bond, the date on which that Bond is issued as set out in clause 1 (“Subscription”).
Issuer means the person so described in the Details.
[Drafting Note: the following definition of Material Adverse Effect is illustrative only. The Initial Subscriber(s) may require that additional or alternative matters and circumstances be included under this definition] 
Material Adverse Effect means [an event or circumstance which has, or would reasonably be expected to have, a material adverse effect on the ability of the Issuer to comply with its obligations under a Transaction Document or the Bonds].
SIB Arrangement means the social impact bonds issuance documented in the Implementation Agreement and other transaction documents described therein, which includes the issue of the Bonds and is as described in the Information Memorandum.
SIB Deed Poll means the document entitled “SIB Deed Poll (State of Victoria Social Impact Bond Pilot Project)” dated [insert date] and executed by the Issuer.

State means the State of Victoria acting through [insert Department’s name].
Transaction Documents means:

(a) this agreement;

(b) the SIB Deed Poll;
(c) the Bond Issue Confirmation;

(d) the Implementation Agreement dated [insert date] between [the Issuer] and the State (including the Operations Manual which forms part of that document). 

[Option 1 Provisions (Secured Transactions).  Where security is given by the Issuer in connection with the SIB Arrangement:
(1) The following definitions are for inclusion (in alphabetical order) and modification as appropriate: 
Bond Security Trustee means [insert legal name and ABN] as trustee of the security trust established by the Second Security Deed.
Security Documents means: 

(a) the First Security Deed (State of Victoria Social Impact Bond Pilot Project) dated [insert date]; 
(b) the Second Security Deed (State of Victoria Social Impact Bond Pilot Project) dated [insert date] (“Second Security Deed”) between the Issuer and the Security Trustee;
(c) the Priority and Co-ordination Deed (State of Victoria Social Impact Bond Pilot Project) dated [insert date] between the Issuer, the State and the Bond Security Trustee;

each entered into in connection with the SIB Arrangement.
(2) The following additional sub-paragraph is to be included in the definition of “Transaction Documents”: 

(e)
the Security Documents.
End of Option 1 Provisions]
[Option 2 Provisions (SPE Issuer Transactions).  Where a special purpose entity which is a trust is included in the transaction structure:
(1) The following definitions are also for inclusion (in alphabetical order) and modification as appropriate
Trust means the trust established by the Trust Deed.
Trust Deed means the document entitled “Charitable Trust Deed (State of Victoria Social Impact Bond Pilot Project)” dated [insert date] executed by (among others) [insert legal name and ABN of trustee].
(2) The following additional sub-paragraph is to be included in the definition of “Transaction Documents”: 

(e) the Trust Deed.
End of Option 2 provisions]
10.2 General interpretation

Headings are for convenience only and do not affect interpretation.  Unless the contrary intention appears in this document, the following applies:

(a) the singular includes the plural and vice versa;
(b) a reference to a document or an agreement (including this document) includes the document or agreement as varied, novated, supplemented, extended, replaced or restated;

(c) the meaning of general words is not limited by specific examples introduced by “including”, “for example” or “such as” or similar expressions;

(d) a reference to a particular person includes the person’s executors, administrators, successors, substitutes (including persons taking by novation) and assigns;

(e) the word “person” includes an individual, a body corporate, a partnership, a joint venture, an unincorporated association and an authority or any other entity or organisation;

(f) a reference to a “day” is to a calendar day;

(g) a reference to a time of day is a reference to Melbourne time;

(h) a reference to “dollars”, “$” or “A$” is a reference to the currency of Australia;

(i) a reference to the word “law” includes common law, principles of equity and legislation (including regulations);

(j) a reference to any legislation includes regulations under it and any consolidations, amendments, re-enactments or replacements of any of them;

(k) a reference to the word "regulations" includes instruments of a legislative character under legislation (such as regulations, rules, by-laws, ordinances and proclamations);
(l) a “directive” includes a treaty, official directive, request, regulation, guideline or policy (whether or not in any case having the force of law) with which responsible participants in the relevant market generally comply;
(m) an agreement, representation or warranty in favour of 2 or more persons is for the benefit of them jointly and each of them individually;

(n) a reference to a group of persons is a reference to any 2 or more of them jointly and to each of them individually;

(o) a reference to any thing (including an amount) is a reference to the whole and each part of it;

(p) a reference to accounting standards is a reference to accounting standards, principles and practices generally accepted in the relevant place, consistently applied; and
(q) a reference to an accounting term in an accounting context is a reference to that term as it is used in relevant accounting standards.
EXECUTED as an agreement

Schedule – Form of Verification Certificate

Verification Certificate
(SIB Purchase Agreement)
[Insert legal name(s) of Initial Subscriber(s)]
([together,] the “Initial Subscriber[s]”)

Issue of [insert description of Bonds] (“Bonds”) by [insert legal name of Issuer] (“Issuer”)
In connection with the issue of the Bonds and for the purposes of clause 2.1 (“Conditions to subscription and payment”) of the SIB Purchase Agreement dated [insert date] between the Issuer and the Initial Subscriber[s] (“SIB Purchase Agreement”), I, [insert name of Authorised Officer], a duly Authorised Officer of the Issuer, hereby confirm that, as of the date of this certificate, the conditions set out in clauses [2.1(b) and (c)] of the SIB Purchase Agreement, insofar as they relate to the Issuer, are satisfied.

Terms used and not otherwise defined in this certificate have the meanings given in the SIB Purchase Agreement.

This certificate is governed by the law in force in Victoria, Australia.

For and on behalf of

[Insert legal name of Issuer]
By:
_______________________________

Authorised Officer
Date:


Signing page

Issuer
[Execution block]
Initial Subscriber[s]
[Execution block(s)]
� 	[Drafting Note: Insert completed name and contact details (by replicating the above sections) for each initial subscriber.]


� 	[Drafting Note: each sub-paragraph of the definition of “Authorised Officer” is to be revised / adapted as required for relevant titles of appropriate officers from the Issuer and Initial Subscriber(s).]    
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